
BRIGGS LAW CORPORATION

San Diego Office:
4891 Pacific Highway, Suite 104
San Diego, CA 92110

Telephone: 619-497-0021
Facsimile: 909-949-7121

Inland Empire Office:
99 East “C” Street, Suite 111

Upland, CA 91786

Telephone: 909-949-7115
Facsimile: 909-949-7121

Please respond to: Inland Empire Office BLC File(s): 1593.99

15 October 2019

Mayor Kevin Faulconer Via E-mail Only
City of San Diego
202 “C” Street
San Diego, CA 92101

Re: Notice of Intent to Sue; Request to Cease and Desist

Dear Mayor Faulconer:

On behalf of my client, San Diegans for Open Government, I am writing to give you notice of
my client’s intent to file a lawsuit against the City of San Diego and all responsive officials if it does not
immediately cease and desist from collecting trash for free from properties being used as short-term
vacation rentals.  The City’s current policy and practice of doing so violates the People’s Ordinance, SAN

DIEGO MUN. CODE § 66.0127.  In addition, my client requests that you collect the unpaid fees from all
vacation rentals that have not been paying for trash-collection services.

Back on July 10, 2019, the City Auditor issued that certain “Hotline Report of Improper Free
Trash Collection at Short-Term Residential Occupancy Units.”  The Report points out that up to 16,000
such units are receiving free trash-collection service even though they do not qualify for it.  For your
convenience, a copy of the Report accompanies this letter.

It has been more than two years since you were first notified that the City’s policy and practice
is illegal, but you have done nothing to change it.  If the City does not cease and desist from further
violations of the People’s Ordinance and develop a plan for recovering unpaid fees by November 14,
2019, my client will pursue all legal and equitable remedies.  If you would like to discuss options for
settling this matter short of litigation, I invite you to contact me to set up a convenient time to get
together.

Thank you for your prompt attention to this important matter.

Sincerely,

BRIGGS LAW CORPORATION

Cory J. Briggs

cc: Members of City Council (via e-mail only)
Elizabeth Maland, City Clerk (via e-mail only)
Kris Michell, Chief Operating Officer (via e-mail only)
Kyle Elser, City Auditor (via e-mail only)

Be Good to the Earth: Reduce, Reuse, Recycle



 

 
 
 
 

 

 

 

 

DATE:  July 10, 2019 

 

TO: Kris Michell, Chief Operating Officer 

 

FROM:  Kyle Elser, Interim City Auditor 

  Office of the City Auditor 

 

SUBJECT: Hotline Report of Improper Free Trash Collection at Short-Term 

Residential Occupancy Units 

 

Our Office received a Fraud Hotline report regarding the City’s Environmental 

Services Department (ESD) improperly providing free “nonresidential” trash 

collection services at short-term residential occupancy (STRO) properties that are 

occupied for less than a month at a time. According to the San Diego Municipal 

Code (SDMC), the City Attorney’s Office, and ESD’s Regulation, STRO rental 

properties do not qualify for free trash collection service. Our investigation 

determined that up to 16,000 STRO units receive free trash collection service from 

the City. 

We made one recommendation with three proposed solutions to the ongoing “very 

likely” prohibited collection of trash from STROs and requested a response from 

management indicating whether they agreed or disagreed with our 

recommendation. Management responded that they “partially” agreed with the 

recommendation and committed to evaluate financial and operational impacts, but 

did not agree to take any of the actions we recommended. We will bring this report 

to the attention of the Audit Committee of the City Council and ask that the report 

be forwarded to the full City Council for further discussion of our proposed 

recommendation.  

  

●
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The City Provides Free Residential Trash Collection 

Since 1919, the City has provided residential trash collection and solid waste 

management services. The services have been offered at no cost to eligible 

residences since the 1980s. At that time, amendments to SDMC § 66.0127, known as 

the People’s Ordinance, refined the eligibility criteria for free trash collection. Under 

the amendments, free trash collection was generally limited to single-family homes 

within City limits. The City also provides residential recycling and greenery collection 

services at no cost to residents.  

According to the ESD’s budget data for Fiscal Year 2018, approximately 108 City 

employees were involved with the collection of approximately 388 tons of trash at 

an annual cost of around $34 million from the General Fund. The ESD website 

estimates that there are approximately 289,000 residences serviced on a weekly 

basis. The City of San Diego is one of the only cities in California that offers free 

trash collection service to its residents.  

 

Short-Term Residential Occupancy in Residential Zones is Apparently 

Prohibited 

A short-term residential occupancy (STRO) typically involves the rental of real 

property for less than a month at a time. The City has attempted to regulate STROs 

several times, most recently on August 2, 2018, the City Council adopted ordinances 

relating to code enforcement and STROs.1  Negative residential impacts associated 

with the STROs operating throughout the City, such as improper trash disposal, 

were cited as part of the rationale for regulating STROs. Although trash collection 

was identified as an issue related to STROs, the proposed ordinances did not 

address or regulate the free residential trash collection that the City has been 

                                                        
1 Specifically, Ordinance Number O-20977 related to the enforcement of STROs and 

Ordinance Number O-20978 established an STRO License, Affordable Housing 

Impact Fee, and other requirements. The latter ordinance also proposed to define a 

STRO as occupancy of less than a month, consistent with the definition of “transient” 

in the City’s existing Transient Occupancy Tax Code under SDMC § 35.0102. 
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providing to STROs. There are approximately 16,000 STROs operating throughout 

the City, according to a City-retained consultant’s estimate as of March 2018.  

In a March 2017 Memorandum of Law, the City Attorney determined that STROs in 

residential zones appear to be prohibited. As such, changes to the SDMC are 

necessary to address the regulation of STROs. On October 22, 2018, the Council 

repealed the two new ordinances that would have established license requirements 

and other regulations related to whole-home STROs. The repeal was the result of a 

referendary petition opposing the new ordinances. However, all STRO activity is still 

subject to existing laws. For example, hosts are required to pay Transient 

Occupancy Tax for rental periods of less than one month. The future regulation of 

STROs is uncertain as of this report. 

 

Free Trash Collection Service for Short-Term Residential Occupancy Units is 

Very Likely Prohibited 

A June 9, 2017 memorandum from the City Attorney’s Office (Attachment A) 

determined that free trash collection for STROs was “very likely” prohibited by the 

People’s Ordinance. According to the law, free trash collection service is provided for 

“residential refuse” that is generated from a single family or multi-family residential 

structure that is owned, leased, or rented for a period one month or more. 

Therefore, most residences that are occupied for less than one month at a time do 

not appear to be eligible for free trash collection service. Currently, ESD staff do not 

evaluate STROs for trash collection service eligibility. However, the proposal of any 

new STRO regulations may provide the opportunity to address the apparent 

improper free trash collection for STROs. According to the City Attorney’s Office, the 

City Council could submit an initiative proposing the amendment or repeal of the 

People's Ordinance to address the restrictions prohibiting trash collection service to 

STROs. 
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Conclusion  

Although the City Attorney’s Office determined that free trash collection for STROs is 

“very likely” prohibited by the People’s Ordinance and the operation of STROs in 

residential areas is apparently unlawful, the City continues to provide trash 

collection service to STROs at no charge. We identify possible solutions in our 

recommendation.  
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Recommendation and Management’s Response  

(See Attachment B for Definitions of Fraud Hotline Recommendation 

Priorities, and Attachment C for the original Management Response Memo) 

 

Recommendation 1 

Because the City Attorney’s Office determined that free trash collection for 

short term residential occupancy (STROs) is “very likely” prohibited by the 

People’s Ordinance, and the City continues to provide trash service to STROs 

at no cost, we recommend that the Chief Operating Officer implement one or 

more of the following solutions (Priority 1): 

a) identify and remove free trash service for City households generating 

“nonresidential refuse;”  

b) recommend that the Council submit an initiative proposing a repeal of 

the People’s Ordinance; and/or 

c) recommend that the Council submit an initiative proposing to amend 

the People’s Ordinance to allow “nonresidential refuse” collection from 

STROs, which could include cost recovery.  
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Management Response: Management partially agrees with the 

recommendation. 

Management is planning to initiate the following review of this issue. 

I.  Evaluate the impacts from an operational and financial standpoint of 

 providing free solid waste and recycling collection services for single 

 and multi-family residents. 

II.  Identify and verify the number of Short-Term Residential Occupants 

 who currently have active Transient Occupancy Registration 

 Certificates and the impact on the city providing solid waste and 

 recycling collection services to this customer base including STRO's 

 that do not have registration certificates. 

III.  Evaluate the financial and operational impacts of cost recovery for 

 solid waste and recycling collection services provided to Short-Term 

 Residential Occupants. 

IV.  Monitor any state legislation regarding Short-Term Residential 

 Occupants and evaluate impacts in providing solid waste and 

 recycling collection services. 

 

Target Implementation Date: December 2020   
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This report was written by Fraud Investigator Andy Horita, and the investigation was 

conducted under the authority of California Government Code Section 53087.6 

which states: 

(e) (2) Any investigative audit conducted pursuant to this subdivision shall be 

kept confidential, except to issue any report of an investigation that has been 

substantiated, or to release any findings resulting from a completed 

investigation that are deemed necessary to serve the interests of the public. 

In any event, the identity of the individual or individuals reporting the 

improper government activity, and the subject employee or employees shall 

be kept confidential.  

(3) Notwithstanding paragraph (2), the auditor or controller may provide a 

copy of a substantiated audit report that includes the identities of the subject 

employee or employees and other pertinent information concerning the 

investigation to the appropriate appointing authority for disciplinary 

purposes. The substantiated audit report, any subsequent investigatory 

materials or information, and the disposition of any resulting disciplinary 

proceedings are subject to the confidentiality provisions of applicable local, 

state, and federal statutes, rules, and regulations. 

Thank you for taking action on this issue. 

 

Respectfully submitted, 

 

Kyle Elser 

Interim City Auditor 
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Attachment A – City Attorney Memorandum 
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City Attorney Memorandum’s Attachment A 
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Attachment B – Definition of Fraud Hotline Recommendation Priorities 

 

DEFINITIONS OF PRIORITY 1, 2, AND 3 

FRAUD HOTLINE RECOMMENDATIONS 

 

The Office of the City Auditor maintains a priority classification scheme for Fraud 

Hotline recommendations based on the importance of each recommendation to the 

City, as described in the table below. While the City Auditor is responsible for 

providing a priority classification for recommendations, it is the City Administration’s 

responsibility to establish a target date to implement each recommendation taking 

into considerations its priority. The City Auditor requests that target dates be 

included in the Administration’s official response to the findings and 

recommendations. 

 

Priority 

Class2 
Description 

1 

Fraud or serious violations are being committed.  

Significant fiscal and/or equivalent non-fiscal losses are 

occurring. 

Costly and/or detrimental operational inefficiencies are 

taking place. 

A significant internal control weakness has been identified. 

2 

The potential for incurring significant fiscal and/or 

equivalent non-fiscal losses exists. 

The potential for costly and/or detrimental operational 

inefficiencies exists. 

The potential for strengthening or improving internal 

controls exists. 

3 Operation or administrative process will be improved. 

 

                                                        

2 The City Auditor is responsible for assigning Fraud Hotline recommendation 

priority class numbers. A recommendation which clearly fits the description for 

more than one priority class shall be assigned the higher number. 
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Attachment C – Management’s Response Memo 
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