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“When information which properly
belongs to the public is systematically
withheld by those in power, the people
soon become ignorant of their own
affairs, distrustful of those who manage
them, and - eventually - incapable of
determining their own destinies.”

Richard M. Nixon, 1972



CALIFORNIA PUBLIC 
RECORDS ACT

(Gov. Code § 6250 et seq.)

The Public Records Act makes all non‐exempt, 
state and local government agency records 
(including reasonably segregable, non‐exempt 
portions of otherwise exempt records) in any form 
or medium subject to public inspection during 
office hours or copying upon payment of 
duplication costs.
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California Constitution

• Proposition 59 (2004): made access to public records 
a constitutional right, Cal. Const. Art. I §3. 

• Mandates that the CPRA be 
“broadly construed” to further the 
people’s right of  access to public 
records.
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Public Policy of  CPRA

“[T]he Legislature, mindful of  the right of  
individuals to privacy, finds and declares that 
access to information concerning the conduct of  
the people’s business is a fundamental and 
necessary right of  every person in this state” 
[§ 6250].
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CPRA’s Golden Rule?

All of  the agency’s records must be 
disclosed to the public, upon request, 
unless there is a specific reason not 
to do so.
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Entities Subject to the CPRA

• State and Local Agencies (special districts)

• Committees created by public agencies 
(including advisory committees)

• Private non‐profits with legal authority and 
public fund to carry out public functions.



What is a “Public Record”?
(Gov. Code § 6252(e))

• Any writing, 
• Containing information relating to 

the public’s business, 
• Prepared, used, retained in the 

course of business,
•…regardless of physical form or 

characteristics.  



What is a Public Record? 
(cont’d)

“…any writing…”

Can be in print or electronic form:
Includes any handwriting, typewriting, printing, photostating,
photographing, photocopying, transmitting by electronic mail or
facsimile, and every other means of recording upon any tangible
thing any form of communication or representation, including
letters, words, pictures, sounds, or symbols, or combinations thereof,
and any record thereby created, regardless of the manner in which
the record has been stored. (Gov. Code § 6252(f).)



What is a Public Record? 
(cont’d)

“…information relating to the conduct of the 
public's business…”

The mere custody of a writing by a public 
agency does not make it a “public record” 
under the Act.  But if a record is kept by an 
officer because it is necessary or convenient to 
the discharge of official duties, it is a “public 
record.”



What is a Public Record? 
(cont’d)

“…prepared, owned, used, or retained by any 
state or local agency…”

The Act does not apply to records that do not 
exist, or are not in the public agency’s possession.

No duty to create records in response to a 
request.



Public Records 
Exempt from Disclosure

• Preliminary drafts, draft notes or draft interagency 
and intra‐agency memoranda 

• Pending litigation 
• Personnel, medical & insurance records that would 

constitute an unwarranted invasion of privacy
• Closed session minutes and legal memoranda and 

other materials distributed in a closed session 
• Records protected by the attorney‐client privilege
• Records of investigations by law enforcement



Public Records 
Exemptions (cont’d)

• Trade Secrets
• Utility Records
• Catch‐all (“public interest served by not 
disclosing clearly outweighs public interested 
served by disclosure”)

• ….and more*
* There are about 29 categories of exempt records. If you 
print it out, the Public Records Act is maybe 26 pages 
long, and 23 of the pages are exemptions.



Assisting the Requestor

• Any person may inspect and receive a copy of public 
records [§ 6253].

• Public Agencies have a duty to assist records requesters 
to identify records and information that are responsive 
to the request or to the purpose of the request, if stated

• Assist the requester describe the information 
technology and physical location in which the records 
exist

• Provide suggestions for overcoming any practical basis 
for denying access to the records or information sought
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Do some people have 
greater rights than others?

• Generally, no person has greater rights than any other 
person: 

• Residents v. non-residents

• Public officials

• Media representatives

• People with bad motives / litigators 

• Exceptions:

• District Attorney 

• Info about themselves



How is a records request made?

• There is no required format for a request for public 
records.

• A written request is not required. (Los 
Angeles Times v. Alameda Corridor Transportation Authority
(2001).)

• No obligation to give identity or 
affiliation. 
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What are the parameters on 
public records requests?

• The requested public records: 

• Must exist.
• Must be identifiable.

• Important distinction: 

• Request for public records vs. 
request for information. 
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When has an agency helped 
enough?

The duty to assist is met if:
• The agency is unable to identify the requested

info after a reasonable effort to elicit additional
info from the requester.

• The records are made available.

• The agency determines an exemption applies.

• The agency makes available an index of its
records. [§ 6253.1]
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What if  they request a huge volume of  data?

• If the records can be produced with “reasonable
effort” the agency must comply.
• This is true regardless of the cost.

• If producing the records is “unduly
burdensome” in light of the value of the
records, an exception may apply.



20

Can the agency condition disclosure on 
the requester’s use?

• The purpose of  the request is generally irrelevant. [§ 6257.5] 

• An agency can not demand to know the 
intended use. 

• Even if  the info will be used solely for 
commercial purposes, the request is 
valid. 



Must the agency create new 
records?

• The agency is not required to create a document or 
compile a list. 

• Example: request for list of  all tort claims.

• In some cases, though, creating a record may be 
prudent. 
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Can the agency just say “no”?

• An agency may not verbally deny a request. 

• A denial must be in writing. 
• It must cite the applicable exemption relied 

upon for denial.
• It must included the name and title of  

the official responsible for denying access.  
[§§ 6253(d), 6255]
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How should an agency respond?

• Permissible written responses include that the search:

• Yielded no responsive records. 
• Produced responsive records and:

• The records will be disclosed, 
• The records will be disclosed in 

redacted form, or 
• The records will be withheld.
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How are exempt records 
handled?

• If  a record requested is exempt, the agency 
can respond that it will either:

• Withhold - The agency must notify the requester the 
reasons for withholding it. 

• No duty to provide a “privilege log” 
of  each record withheld.  

• Disclose – the agency may opt to disclose the record, 
despite it being exempt, unless the CPRA mandates 
otherwise.  

24



What if  part of  the record is 
disclosable?

• The agency must redact the record to allow 
disclosure of  the non-exempt portions.  

• The fact that it is time-consuming to redact a document 
generally does not eliminate the need to do so.

• If  the resulting redacted document would be of  little value
to the requester, then redaction is not required.
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Can there be selective disclosure?

• If  a document is disclosed to a “member of  the 
public” that document can not be withheld from 
other members of  the public. [§ 6254.5.]

• Exceptions: 
• Limited legal purpose (e.g., the release of  criminal history 

as part of  an employment background check).

• Intergovernmental sharing of  confidential information.
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What is deadline to respond to a 
records request?

• The agency must:
• Determine within 10 days after the receipt of  a request 

whether the request seeks copies of  disclosable public 
records. 

• Promptly notify the person or entity making the request of  
its determination.

• State the estimated date when records may be available. 

27



Can the agency get an extension 
to respond?

• In “unusual circumstances”, the 10-day deadline to 
initially respond may be extended by written notice, 
if:

• A reasons for the extension, and

• The date when a determination is expected to be made is 
provided. 

• No extension beyond 14 days is allowed.
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What constitutes “unusual 
circumstances”?

• "Unusual circumstances" includes:  
• Searching for records in multiple locations.

• Searching through a voluminous amount of  records.

• Having to consult with another agency. 

• Having to compile data or to create a computer program to 
extract the data.
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Are the deadlines to respond and 
to produce records the same?

• The 10-day initial response (and 14-day extension) 
apply only to the notification as to whether records 
will be made available.  

• It does not necessarily mean that records must be 
provided within this period.

• They must be provided “promptly.”
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Can agency do more than what 
the CPRA requires?

The agency is free to adopt procedures that allow for 
faster or greater access to document than the CPRA [§
6253(e)].
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INSPECTION AND COPYING



When may records inspected?

• Records must be made available for inspection during 
the agency’s regular office hours. (§ 6253.) 
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Can the agency restrict the 
manner of  inspection?

• There is an implied rule of  reason.  An agency may 
adopt rules to:

• Protect the records from theft, 
mutilation, or accidental damage. 

• Prevent inspection from interfering 
with the orderly function of  the 
agency and avoid chaos in record 
archives.  (Bruce vs. Gregory (1967).)
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What if  they request a copy?

• Any person or entity is permitted to receive a copy 
of  any public record. 

• An exact copy shall be provided unless 
impracticable to do so.  
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FEES AND CHARGES



What can the agency charge 
for records?

• For inspection – no charge. 

• For copies - The agency may charge only the direct 
costs of  duplication or a statutory fee. 
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What are “direct costs of  
duplication”?

• It includes the cost of: 
• Running the copying machine,
• The materials (paper, CDs, etc.), and
• Staff  time to make copies.   

• It does not include the cost of  staff  time associated 
with retrieval, inspection, redacting, or handling.

• To be valid under Prop 26, the fee must reflect 
actual costs.
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What is a statutory fee?

• A statutory fee is one expressly established pursuant 
to a federal or state statute and not a local ordinance. 

• Examples: Form 700’s 

• Tip: Check fee schedules to see if  it includes records.

• Note: requiring prepayment is allowed and is typical  
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What does it cost to copy e-
records?

• The cost of  duplication is limited to the direct cost 
of  producing a copy of  a record in an electronic 
format (e.g., the cost of  the diskette).

• A requester pays for the costs to produce a copy of  
an e-record if  it requires data compilation, extraction, 
or programming to produce the record.
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EXEMPTIONS



What are the types of  
exemptions?

• Express exemptions – those specifically 
identified in the CPRA. 

• Statutory exemptions – that info that is 
protected by other laws. (§ 6254(k).)

• Balancing test – a catch-all provision that 
applies where the public interest in non-
disclosure clearly outweighs the public 
interest served by disclosure. 
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What are the most common 
exemptions?

• Preliminary drafts, notes, and memoranda,

• Pending litigation records,

• Personnel info,

• Privileged and otherwise confidential info, and

• The public interest balancing test.
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Exemption: Preliminary Drafts, 
Notes, and Memoranda

• This exemption applies to: 
• Preliminary drafts, notes, or interagency or 

intra-agency memoranda (i.e. “pre-
decisional” or “deliberative” records), 

• Not retained by the public agency in the 
ordinary course of  business, 

• Where the public interest in withholding 
those records clearly outweighs the public 
interest in disclosure [§ 6254(a)].
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Exemption: Pending Litigation

• This exemption applies to: 
• Records pertaining to pending litigation, 
• To which the agency is a party, 
• Until the litigation has been “finally 

adjudicated or otherwise settled” [§ 6254(b)].
• Only records created after the commencement of  

litigation will be protected. 
• Once litigation ends, the exemption no longer 

applies.  
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Must the details of  a lawsuit 
settlement be disclosed?

• Yes, an agreement not to disclose records pertaining 
to a settlement cannot be enforced if  there is a request 
under the CPRA.  

• Settlement agreements may also be subject to 
disclosure under the Brown Act.
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Exemption: Personnel Records

• There is an exemption for “personnel, medical, or similar 
files, the disclosure of  which would constitute an 
unwarranted invasion of  personal privacy” [§ 6254(c)]. 

• The fact that a record is in a 
personnel file does not necessarily 
make it exempt.
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What info about an agency’s 
employee is public?

• Disclosable info includes: 
• Employment contracts. [§ 6254.8].
• Employee name and salary. 
• Records of  appointment to a position, 

rescission, reclassification, etc.
• Potentially disclosable info:

• Records of  misconduct or discipline (but see
Gov. Code § 1040).
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Exemption: Privileged or Exempt 
Records

• This exemption excludes from disclosure 
records that are otherwise prohibited under 
other state or federal laws. 

• Examples include: 
• Attorney-client privilege 
• Attorney work product 
• Architectural plans 
• Evidence Code §§ 6275 – 6276.48 
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Exemption: Public Interest 
Balancing Test

• An agency may withhold a record if  it can 
demonstrate “the public interest served by not 
disclosing the record clearly outweighs the public 
interest served by disclosure of  the record” [§ 6255].
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Exemption: Deliberative Process

• The “deliberative process exemption” is a judicially 
created exemption that protects the decision-making 
process. 

• The test asks, does the disclosure of  the records 
discourage candid discussion or undermine an 
agency’s ability to perform its functions? 
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How has the balancing test 
been applied?

• The outcome of  the balancing test depends on 
the facts. For example: 
• The identities of  complainants re airport noise 

were withheld to prevent chilling effect on 
complaints and protecting privacy.  (City of  San 
Jose v. Superior Court (1999).)

• The names and addresses of  water customers 
who exceeded their water allocation under a 
rationing ordinance were disclosed.  (New York 
Times Co. v. Superior Court (1990).)
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More exemptions…

• Real estate appraisals, 
• Utility customer info,
• Trade secrets and proprietary info,
• Test materials,
• Library circulation records, 
• Labor negotiation instructions, 
• Homeland security info, and

• Much more.
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ENFORCING THE CPRA



What happens if  an agency 
wrongfully denies access?

• Any person may bring suit to enforce his or her right 
to inspect or to receive a copy of  any public record. 
[§ 6258].

• Requester gets expedited judicial review.

• Public agency bears burden of  proof. 
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Can an agency have a record 
declared exempt preemptively?

• No, a public agency may not go to court on its own
to obtain a declaratory judgment that a record is not
subject to disclosure because such litigation would be
a burden on the public seeking the information.
(Filarsky vs. Superior Court (2002).)
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To the winner goes…?

• Judge will either order that the records be disclosed 
or returned undisclosed.

• A successful plaintiff  can request court costs and 
attorney’s fees from the defendant agency.

• A plaintiff  may be “successful” even 
when the records were made available 
prior to any action by the court.
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What can we learn from others?

• Court awarded nearly $250,000 in attorneys fees
even though requester only succeeded in 
obtaining some of  the records requested. 
[Bernardi, et. al. v. County of  Monterey (2008)] 

• Court found agency denied access when an 
agency removed a disruptive requester from 
the building.  [Galbioso v. Orosi Pub. Util. Dist.
(2008)]
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Thank You 


