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Statement of Intended Decision 

The Writ of Mandate of Plaintiff and Petitioner San Diegans for Open Government ("SDOG" or 

"Petitioner") against Defendants / Respondents Jan I. Goldsmith ("City Attorney") and City of San Diego 

(collectively "City" or "Respondent") was heard in part and bifurcated in part. The Court, on its own 

motion, bifurcated the issue involving the propriety of Respondent's assertion of privileges and 

exemptions in a privilege log served on Petitioner, to February 19, 2015 at 3:00 pm. The Court heard 

argument and took under submission the balance of the issues alleged in the parties' respective 

pleadings including, but not limited to 1) whether the City's response to Petitioner's initial CPRA request 

was proper? and 2) whether Respondents are obligated to produce records of the City Attorney's 

personal e-mail account (jgsandiego@yahoo.com ), that pertain to the "City's official business" and that 

were not forwarded to the City's e-mail system. 

The Operative Pleadings 

In its First Amended Complaint and Petition for Writ of Mandate ("FACP"), filed on March 26, 2014, 

Petitioner alleges three claims: 1) First cause of action for Violation of the CPRA, California Constitution, 

and City Charter seeking a) A writ of mandate ordering Respondents to promptly comply with the CPRA, 

the California Constitution, and the San Diego City Charter with regard to SDOG's Request; and b) 

Preliminary and permanent injunctive relief directing Respondents to respond to SDOG's Request and to 

permit SDOG to inspect and obtain copies of the responsive public records; 2) Second cause of action for 

Declaratory Relief under Code of Civil Procedure Section 1060 et seq. seeking a) An order determining 

and declaring that the failure of Respondents to disclose all public records responsive to SDOG's Request 

and to permit SDOG to inspect and obtain copies of the responsive public records does not comply with 

the CPRA, the California Constitution, and the San Diego City Charter; and b) Preliminary and permanent 

injunctive relief directing Respondents to disclose all public records responsive to SDOG's Request and 

to permit SDOG to inspect and obtain copies of the responsive public records; and 3) Third cause of 

action: Taxpayer Waste (which Petitioner dismissed, with prejudice, on November 5, 2014). 

On June 27, 2014, Respondents filed their Answer to Petitioner's FACP. 

Whether the City's Response to the Initial PRA Request was Proper? 

On January 15, 2014, SDOG caused to be submitted to the City (via e-mail) the following CPRA request: 

"Any and all e-mails sent to or from jgsandiego@yahoo.com  (regardless of the number or identity of 

other recipients) between January 1, 2008 and December 31, 2013, and that pertain in any way to the 

official business of the City of San Diego." 



On January 24, 2014, the City prepared and transmitted the following reply: 

"Responding to your request, and as you likely are aware, the email addressjgsandiego@yahoo.com  is 

not a City email address, nor does the City have access to such an individual's personal email account. 

Consequently, any emails contained within that personal account are neither owned, used, prepared or 

retained by the City and thus are not public records within the meaning of California Government Code 

section 6252(e)." Attorney Gersten's declaration at par. 6. 

The City elected not to provide any documents in response to the request. This was made clear in email 

exchanges that occurred as between Attorneys Briggs and Gersten. See Exhibits "B — D" to Attorney 

Gersten's declaration. 

Thus, Petitioner's CPRA request for records involving the City Attorney's personal Yahoo e-mail account 

and the City's response that it does not own, use, prepare or retain any such documents, squarely 

framed the parameters of this dispute. 

"Except with respect to public records exempt from disclosure by express provisions of law, each state 

or local agency, upon a request for a copy of records that reasonably describes an identifiable record or 

records, shall make the records promptly available to any person...." Gov. Code § 6253(b). Public 

records must be described clearly enough to permit the agency to determine whether writings of the 

type described in the request are under its control. California First Amendment Coalition v. Superior 

Court (1998) 67 Cal.App.4th 159, 165. However, the requirement of clarity must be tempered by the 

reality that a requester, having no access to agency files, may be unable to precisely identify the 

documents sought. Id. at 165-166. An agency is obliged to search for records based on criteria set forth 

in the search request. Id. at 166. "Feigned confusion based on a literal interpretation of the request is 

not grounds for denial. Id. at 166-167. "The focus should be on the criteria in the request and the 

description of the information, as reasonably construed, and the search should be broad enough to 

account for the problem that the requester may not know what documents or information of interest an 

agency possesses." Community Youth Athletic Center v. City of National City  (2013) 220 Cal.App.4th 

1385, 1425. 

In addition, Gov. Code § 6253.1(a) and (b) requires the public entity to assist the requester in fashioning 

an effective request: 

(a) When a member of the public requests to inspect a public record or obtain a copy of a public record, 

the public agency, in order to assist the member of the public make a focused and effective request that 

reasonably describes an identifiable record or records, shall do all of the following, to the extent 

reasonable under the circumstances: 

(1) Assist the member of the public to identify records and information that are responsive to the 

request or to the purpose of the request, if stated. 

(2) Describe the information technology and physical location in which the records exist. 

(3) Provide suggestions for overcoming any practical basis for denying access to the records or 

information sought. 



(b) The requirements of paragraph (1) of subdivision (a) shall be deemed to have been satisfied if the 

public agency is unable to identify the requested information after making a reasonable effort to elicit 

additional clarifying information from the requester that will help identify the record or records. 

There is no language within the January 15, 2014 request suggesting that it is limited to only those 

emails maintained on the City Attorney's private account. In fact, the "sent to or from" language 

suggests the opposite. Email correspondence sent "to" the City Attorney's personal email account 

would necessarily be maintained on the system that generated the message. Also, it is common 

knowledge that email correspondence is maintained on the system that receives the message, as well as 

the system that sent the message. The Court questions whether the City unreasonably narrowed the 

request such that it pertained only to email messages maintained on the private Yahoo server. If so, this 

can be interpreted as an evasive response intended to avoid responding. Rather than reject the CPRA 

request in total, the City could have sought clarification per section 6253.1, or attempted to provide a 

partial response (as it later did). Thus, the City's initial response appears to be improper and Petitioner 

is entitled to a judicial declaration stating as much. 

At the January 15, 2015 hearing, Respondents' counsel argued that their failure to approach the City 

Attorney about Petitioner's request was reasonable, and that in the absence of hearing to the contrary 

from the City Attorney, their assumption that the City had no documents to produce was reasonable. 

There are, from the Court's perspective, flaws in Respondents' argument. 

First, as the City Attorney himself represented to the Court at an earlier hearing "...I have had a practice 

since the day I took office based upon my legal training. My legal training is that when you have 

something to do with the client's business, the client, that goes into a file. So I had a practice over the 

course of the years, since a lot of people knew about my private email account, when I received 

something that was of city business, I sent it to the city email account so that it got into the public 

record." Petitioner's trial brief at page 1. 

Second, the City Attorney's acknowledgment is consistent with Petitioner's allegation in paragraphs 1 - 2 

of its FACP; to wit, "GOLDSMITH is not a rouge elected official in this regard. Since he was first elected 

as City Attorney (if not before), every member of the San Diego City Council and every mayor has used 

his or her personal e-mail account to conduct official City business without relinquishing control over 

what is disclosed as a 'public record' if requested under the CPRA. Several City Council members have 

publicly bragged that they use their personal e-mail accounts to conduct official City business while at 

the same time preventing their communications from becoming part of the City's official records "unless 

and until" the members are ready for their communication to be disclosed." 

Third, Petitioner's current CPRA request involving the City Attorney is substantially similar to the CPRA 

request Petitioner initiated with Council member Todd Gloria. See Attorney David J. Karlin's declaration. 

The reasonable approach was, based on the totality of these circumstances, to inquire of the City 

Attorney directly about Petitioner's CPRA request, "What documents, if any, "are under (the City's) 

control?" California First Amendment Coalition at page 165. The failure to do so is, from the Court's 

perspective, not reasonable. 



Whether the City Attorney is obligated to turn over records on the Yahoo Server that were not 

forwarded to City's e-mail system?  

The harder question presented in this Petition is whether the City is obligated to produce electronic 

communications "sent to or from" the City Attorney's personal e-mail account (jgsandiego@yahoo.com ) 

"during certain periods of time and that pertain in any way to CITY's official business," that were not 

forwarded to the City's e-mail system. 

The answer, especially in this age of indiscriminate use of rapidly evolving communication devices (such 

as "Twitter, Facebook or emails" as alleged in paragraph 12 of the Petition or "a cell phone or smart 

phone, PDA, computer, the Internet, any Internet service, any text or instant-messaging service, any 

Internet chat room, blog, or Web site, including social networking websites or online diaries," as set 

forth in CACI 100) necessarily involves a host of competing tensions, not the least of which are 

"transparency in government" (Petitioner's trial brief, at page 2) and the City Attorney's "right of 

privacy" (Respondents' opposing brief @ pages 13, 14; Section 1 of the California Constitution" 

(Petitioners Item 1, Section 216.1(b)(3)). These competing considerations are also spelled out in Santa 

Clara County Superior Court Judge James P. Kleinberg's Order in Smith v. City of San Jose,  Case No. 

CV150427, which the Court, at the City's request, has taken judicial notice. 

A "public record" includes "any writing containing information relating to the conduct of the public's 

business prepared, owned, used, or retained by any state or local agency regardless of physical form or 

characteristics." Gov. Code § 6252(e). This definition is intended to cover every conceivable kind of 

record that is involved in the governmental process, and will pertain to any new form of record-keeping 

instrument as it is developed. San Gabriel Tribune v. Superior Court  (1983) 143 Cal.App.3d 762, 774. 

Only purely personal information unrelated to the conduct of the public's business could be considered 

exempt from this definition; i.e., the shopping list phoned from home, or the letter to a public officer 

from a friend which is totally void of reference to governmental activities. Id. Any record required by 

law to be kept by an officer, or which he or she keeps as necessary or convenient to the discharge of his 

or her official duty, is a public record. City Council of City of Santa Monica v. Superior Court of Los  

Angeles County  (1962) 204 Cal.App.2d 68, 73. On the other hand, the mere fact that a writing is in the 

custody of a public agency does not make it a public record. Id. The California Constitution requires 

Courts to "broadly construe" the CPRA to the extent "it furthers the people's right of access" and to 

"narrowly construe" the CPRA to the extent "it limits the right of access." Sierra Club v. Superior Court  

(2013) 57 Ca1.4th 157, 166 (quoting Cal. Const., Art. I, § 3, subd. (b)(2)). Given the strong public policy of 

the people's right to information concerning the people's business (Gov. Code, § 6250), and the 

constitutional mandate to construe statutes limiting the right of access narrowly, all public records are 

subject to disclosure unless the Legislature has expressly provided to the contrary. Id. 

This Court's previous rulings cited City of San Jose v. Superior Court  (2014) 225 Cal.App.4th 75, in which 

the Court of Appeal held that private voicemails, e-mails, and text messages relating to city business 

were not subject to the CPRA. Though the California Supreme Court has granted review of this decision 

and it is no longer valid precedent, the Court, at the City's request has taken judicial notice of the trial 

court's order. The Court finds the trial court's reasoning therein to be reasonable, if not persuasive. 



In Community Youth Athletic Center v. City of National City (2013) 220 Cal.App.4th 1385, the Court 

discussed the City's obligation to obtain and disclose public records (data supporting a blight study) that 

was within the custody of a private consultant: 

"The court correctly concluded these were public records within the meaning of Government Code 

section 6252, subdivision (e), concerning the people's business. Although CYAC originally designated its 

requests as seeking "blight studies," that was not an unreasonable approach in light of the original 

language of the RTC. It was not enough for the City to respond that the RTC "was" the blight study. The 

City then appropriately took further action by contacting RSG in an attempt to obtain the underlying 

data, the field surveys. 

Based on the contractual language between RSG and the City's Commission, the City had an ownership 

interest in the field survey material and it had the right to possess and control it, even though it did not 

enforce its contractual right. We agree with the trial court that the City did not act reasonably in 

protecting its contractual rights to retain this material, even if its staff did not intentionally conceal the 

data. No bad faith finding was required to support the finding there was a PRA violation.... When the 

City staff requested that RSG produce all of its files, but without defining the material actually being 

sought, it failed to take into account that 'field surveys' are a term of art in the redevelopment 

context.... The City gave up too soon and did not press the matter sufficiently, to a reasonable extent, at 

a time when most of the field surveys, which it owned, still existed. 

We are mindful of the press of business of public agencies, particularly in these difficult fiscal times, and 

do not hold the City to an impossible standard, merely a reasonable one. The City is not justified in 

arguing that it did everything it could or should have to do, nor that all the fault lay with its contractor 

RSG. Moreover, since 2008 (after the requests in this case were made), Government Code section 

6253.3 has provided that a public agency "may not allow another party to control the disclosure of 

information that is otherwise subject to disclosure pursuant to this chapter," showing the trend in the 

law is toward promoting such disclosure. (See fn. 21, ante.)" 

Id. at 1428-1429 (emphasis added, internal citations omitted). 

The Community Youth case is subject to more than one interpretation. It indicates a public entity's 

responsibility to look outside of its own files for responsive documents. The City could not avoid 

disclosure by delegating the creation and maintenance of the subject records to a private entity. On the 

other hand, the decision was premised on the public entity's contractual right to "ownership" of the 

documents maintained by the private party. In this case, the e-mails SDOG seeks are, arguably, "used" 

by the City to the extent its elected official uses his private email account to conduct public business. 

SDOG does not seek purely personal information unrelated to the conduct of the public's business. 

Admittedly, the City Attorney uses his personal email account to conduct City business because it is 

"convenient" for the discharge of his official duties. Given the mandate that the CPRA must be broadly 

construed, there is a strong policy argument that can be made in favor of disclosure of these emails. If 

the Court were to draw a bright line rule prohibiting any disclosure from a private account, then public 

officials could avoid the harsh light of public scrutiny whenever they desired by simply reverting to use 

of a private email account. 

The City has no express contractual or legal right to custody or control of private email that is 

maintained on a private system like Yahoo. However, the City, or any other governmental entity, is 



simply a collection of people. The elected officials and employees they hire are the City. To the extent 

these City officials use private email for official business, or acquiesce to its use, the City is, in a very real 

sense, co-opting the private system for its own use. The private system arguably then becomes an 

"arm" of City government in much the same way as the private consultant in Community Youth  was 

within the custody and control of National City. This logic would not permit the City to exert any overt 

control over the private entity; however, the City controls its own elected officials and employees, and 

can compel such individuals to make their email correspondence accessible for disclosure under the 

CPRA. 

The City points out that the definition of "local agency" (§ 6252(a)) does not include a reference to 

agency officers or employees. In contrast, the definition of "state agency" (§ 6252(f)) does include an 

"officer" of that agency. Thus, the Legislature did not intend to include local agency officials within the 

purview of the CPRA. The Court appreciates the merit of this argument. Any order rendered by this 

Court should most likely be directed at the City and not the City Attorney personally. However, if the 

City has a policy permitting its officials to use their private email for public business then such email 

could be seen as falling under City control, and the City would have an obligation to compel its officer to 

disclose these emails. 

The City argues that the City Attorney has a right to privacy in his personal electronic devices and emails. 

Pursuant to section 6254(c), disclosure of records is not required if they are "personnel, medical, or 

similar files, the disclosure of which would constitute an unwarranted invasion of personal privacy." The 

records need not contain intimate details or highly personal information. Los Angeles Unified School  

District v. Superior Court  (2014) 228 Cal.App.4th 222, 239. They may simply be government records 

containing information which applies to a particular individual. Id. The Court must balance the public's 

interest in disclosure against the privacy right that the exemption is designed to protect. Id. This 

determination involves two fundamental, yet competing, interests: (1) prevention of secrecy in 

government, and (2) protection of individual privacy. Id. 

The City's privacy argument may be characterized as a "red herring," or a logical fallacy. SDOG's request 

is limited to emails that "pertain in any way to the official business of the City of San Diego." Such 

"official business" could not, by definition be protected by the City Attorney's right to personal privacy. 

Stated another way, the City Attorney's personal business could not, under any interpretation, be 

included within the "official business" of the City. The disclosure SDOG seeks is limited to a narrow 

subset of the City Attorney's emails: those pertaining to City business that have not already been 

forwarded to the City's email server. 

Requests for Judicial Notice 

The Court GRANTS Petitioner's Request for judicial notice, filed on November 17, 2014, of Items 1 ("San 

Diego City Charter Article XIV") and 2 ("San Diego Municipal Code Chapter 2, Article 2, Division 26: 

Procedures Governing the Management of City Records") attached to the declaration of Attorney 

Gladden. 



The Court GRANTS Respondent's Request for judicial notice, filed on January 2, 2015, of Items 1) Notice 

of Entry of Order, by Santa Clara County Superior Court Judge James P. Kleinberg, in Smith v. City of San  

Jose, Case No. CV150427 (a copy of which Respondents attached to their opposing papers) and 2) 

Excerpt from California Supreme Court's Website, Supreme Court Case No.S218066: "Issues: Petition 

for review after the Court of Appeal granted a petition for peremptory writ of mandate. This case 

presents the following issue: Are written communications pertaining to city business, including email 

and text messages, which (a) are sent or received by public officials and employees on their private 

electronic devices using their private accounts, (b) are not stored on city servers, and (c) are not directly 

accessible by the city, "public records" within the meaning of the California Public Records Act?" 

Respondent's Evidentiary Oblections 

Respondent's evidentiary objections are OVERRULED IN PART AND SUSTAINED IN PART. The Court 

sustains no. 1 and overrules no. 2 to the Quiroz declaration. The Court overrules nos. land 2 to the 

Gladden declaration. 

Conclusion 

The Court GRANTS IN PART AND DENIES IN PART Petitioner's FACP. The Court GRANTS, except as noted 

herein, Petitioner's 1) First cause of action for violation of the CPRA and directs Respondent City to 

comply with Petitioner's CPRA; and 2) Second cause of action for Declaratory Relief and declares that 

the City's failure to disclose all public records responsive to Petitioner's CPRA request was not 

reasonable. 

The Court agrees with the City Attorney that anybody could send his personal e-mail account 

communications involving the City's official business. The burden on the City to control, with a duty to 

inquire, retrieve, inspect and produce, unsolicited emails received by the City Attorney's personal e-mail 

account outweighs Petitioner's right to discover them. To this extent, the Court finds in favor of 

Respondents and DENIES the FACP. 

On the other hand, the Court agrees with Petitioner that the burden on the City to control, with the duty 

to inquire, retrieve, inspect and produce emails sent by, or received in response to an initial email 

initiated by, the City Attorney's personal e-mail account is outweighed by Petitioner's right to discover 

them. To this extent, the Court finds in favor of Petitioner and GRANTS the FACP. 

The Court accepts the City Attorney's representation, under oath, @ paragraph 5 of his declaration as 

follows: "To my knowledge and recollection, per my practice all emails for city business were forwarded 

to the city e-mail system. I have done this because of my training and practice as an attorney to 

document business or litigation matters in a file in the event of future litigation!' The City Attorney's 

representation that "all emails for city business were forwarded to the city e-mail system" constitutes 

compliance with Petitioner's CPRA request to the extent that and satisfies any further duty of inquiry by 



the City to retrieve, inspect and produce emails from the City Attorney's personal e-mail account 

(jgsandiego@yahoo.com ) that pertain to the "City's official business." 

Dated: 	 Sig ed: 	  

14on. Joel R. Wohlfeil 


