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SUPERIOR COURT OF CALIFORNIA,

MINUTE ORDER  

TIME: 12:01:00 PM 
JUDICIAL OFFICER PRESIDING: Joel R. Wohlfeil

COUNTY OF SAN DIEGO
  

 DATE: 09/05/2014  DEPT:  

CLERK:  Juanita Cerda
REPORTER/ERM: Not Reported
BAILIFF/COURT ATTENDANT:  R. Camberos

CASE INIT.DATE: 01/28/2014CASE NO: 37-2014-00000217-CU-MC-CTL
CASE TITLE: San Diegans for Open Government vs Goldsmith [IMAGED]
CASE CATEGORY: Civil - Unlimited CASE TYPE: Misc Complaints - Other

STOLO
APPEARANCES STOLO

Stolo
The Court, having taken the above-entitled matter under submission on 9/5/14 and having fully
considered the arguments of all parties, both written and oral, as well as the evidence presented, now
rules as follows:

The Court has reflected on counsel's arguments and re-reviewed the moving and opposing papers in
connection with each of the Motions the Court took under submission.

The Court confirms, as modified, its tentative rulings as the order of the Court.

Preliminarily, the Court recognizes counsel's frustration @ not being permitted more time to argue their
respective client's positions. Unfortunately, the Court, in opening its calendar as much as it has, has
limited time to allocate counsel for argument.

The City's Motion for the issuance of a protective order in response to Demand for Production and
Inspection of Documents and Other Tangible Things (Set 1) ("Demand for Production") of Plaintiff /
Petitioner San Diegans for Open Government's ("SDOG") is confirmed as modified. During argument,
counsel appeared to agree that the City has identified 2600 hits in response to SDOG's Demand for
Production. The City is directed to provide SDOG with a privilege log which identifies, with reasonable
particularity, the documents not produced in whole or in part, along with the legal objection (e.g.,
privilege or exemption) for not producing the documents in whole or part. The City is directed to do so
within 30 days of the date of this minute order. The Court emphasizes that, in directing the City to
provide SDOG with a privilege log, it's purpose is not to impose an additional obligation upon the City in
responding to a Public Records Request; rather, the Court's purpose is to resolve a discovery dispute in
an ongoing lawsuit while balancing the interests of the propounding and responding parties in context of
the legal issues before the Court.
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SAN DIEGANS FOR OPEN GOVERNMENT VS GOLDSMITH [IMAGED]

CAUSAL DOCUMENT/DATE FILED: Motion for Judgment on the Pleadings, 08/07/2014
stolo

The Motion of Defendants / Respondents JAN I. GOLDSMITH and the CITY OF SAN DIEGO
("Respondents") for a judgment on the pleadings as to the Third Cause of Action of the First Amended
Complaint ("FAC") and Petition for Writ of Mandate on the following grounds: that 1. The alleged actions
of Goldsmith were and are legal and therefore cannot constitute waste; and 2. The Third Cause of
Action fails to state facts to allege a cause of action for waste pursuant to California Code of Civil
Procedure § 526a, is DENIED. This Court's previous ruling (Demurrer to the FAC) established that
sufficient facts are pled supporting the cause of action for "waste." (To wit, paragraph 20 of the FAC
states: 

"With CITY being a "city" and GOLDSMITH being an "officer thereof' under Code of Civil Procedure
Section 526a, GOLDSMITH is wasting taxpayer money and other CITY assets in at least four ways,
SDOG is informed and believes. In particular, (i) he is actively and purposefully using one or more of his
personal e-mail accounts to conduct his personal/political affairs during working hours on CITY
premises/property; (ii) he is actively and purposefully advising CITY officials and employees to use their
personal e-mai I accounts to conduct official CITY business that they do not want disclosed to the public,
in knowing violation of the plain language of the California Constitution and the San Diego City Charter;
(iii) he is actively and purposefully spending a substantial amount of his time during official business
hours communicating with the media even though, in his view, the City Charter does not authorize or
even allow the City Attorney to engage in such communications; and (iv) he is actively and purposefully
establishing and enforcing a policy under which CITY automatically denies requests for e-mail
communications concerning official CITY business sent to or from a CITY official's or employee's
personal e-mail account without searching for the responsive public records on CITY's computer system
even when the communications have also been sent to an "@sandiego.gov" e-mail account and can be
found on CITY's computer system with the exercise of reasonable effort.")
 
The Court is not inclined to deviate from its previous ruling @ this time. See the Court's June 9, 2014
minute order.

Respondents' Request for judicial notice is granted and the Court takes judicial notice of Exhibit 1: "San
Diego Charter section 40: City Attorney" lodged in support of Respondents' Motion.

The Motion of Defendant / Respondent the CITY OF SAN DIEGO ("City") for the issuance of a protective
order, pursuant to Cal. Civ. Proc. Code § 2031.060(b)(1), directing that no further documents need be
produced in response to Demand for Production and Inspection of Documents and Other Tangible
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Things (Set 1) ("Demand for Production") of Plaintiff / Petitioner San Diegans for Open Government's
("SDOG") and limiting the scope and response to the Demand for Production to the objections
previously served by the City on August 1, 2014, is GRANTED, without prejudice to SDOG's right to
renew its request for this discovery. The City is reminded of the Court's admonishment in the April 11,
2014 minute order which states, in part:

"The threshold issues presented by this action are (a) whether the CPRA requests sufficiently complied
with the Act by describing identifiable public records that are disclosable; (b) whether the response was
proper; and (c) whether emails to and from privately-held email accounts are subject to the CPRA. The
first two issues have no relation to the content of the emails. Regarding the third issue, Plaintiff admits
that it only seeks emails regarding government business. However, in deciding the threshold issues, the
Court will assume that emails regarding government business exist. In this way, the Court can address
the legal issue of whether such communications are even subject to the CPRA, and at the same time the
Court can define the scope of records that must be disclosed. Only after all of these issues are
determined in Plaintiff's favor will the actual content of the emails become relevant. In short, at this
stage of the proceedings the deposition notice does not seek documents that are admissible evidence,
or appear reasonably calculated to lead to the discovery of admissible evidence.
 
In view of the potential for Plaintiff obtaining the current discovery from Defendant Goldsmith, the Court
directs Defendants to preserve any responsive emails in their current condition until further order of the
Court. If the Court ultimately agrees with Plaintiff on the threshold legal issues, and upon renewed
request from Plaintiff, the Court will re-visit this analysis and, if persuaded by Plaintiff, expects
Defendants to be prepared to produce the responsive records without undue delay."

The Motion of Respondent Jan 1. Goldsmith ("Goldsmith"), pursuant to California Code of Civil
Procedure §§ 2017.020, 2019.030 and 2030.090(a), for a protective order limiting the scope of Petitioner
San Diegans for Open Government's Special Interrogatories, Set No. One, propounded on Goldsmith to
the responses served on August 1, 2014, and for sanctions pursuant to California Code of Civil
Procedure § 2030.090(d), against Petitioner and its counsel, Briggs Law Corporation and Cory 1. Briggs,
is GRANTED IN PART, without prejudice to SDOG's right to renew its request for this discovery, AND
DENIED IN PART. Please see the Court's reference to its April 11, 2014 minute order above.
Goldsmith's request for sanctions is denied. SDOG and its counsel have not acted without substantial
justification. 

SDOG's objection to the supplemental declaration of Jacqueline S. Vinaccia filed in support of the City's
reply, is sustained. San Diego Watercrafts. Inc. v. Wells Fargo Bank, N.A. (2002) 102 Cal. App. 4th 308,
316.
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