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SUPERIOR COURT OF CALIFORNIA,

MINUTE ORDER  

TIME: 10:10:00 AM 
JUDICIAL OFFICER PRESIDING: Joel R. Wohlfeil

COUNTY OF SAN DIEGO
 CENTRAL 

 DATE: 06/09/2014  DEPT:  C-73

CLERK:  Diane Edwards
REPORTER/ERM: Not Reported
BAILIFF/COURT ATTENDANT:  R. Camberos

CASE INIT.DATE: 01/28/2014CASE NO: 37-2014-00000217-CU-MC-CTL
CASE TITLE: San Diegans for Open Government vs Goldsmith [IMAGED]
CASE CATEGORY: Civil - Unlimited CASE TYPE: Misc Complaints - Other

STOLO
APPEARANCES STOLO

Stolo
There are no appearances by any party.

After entertaining the arguments of counsel and taking the matter under submission on 6/6/14, the Court
confirms its tentative ruling overruling the Demurrers to the First Amended Complaint. Defendants made
no separate argument in their Demurrers as to whether Defendant Goldsmith is a necessary party in this
action. Case law exists in support of his status as an indispensable party. See Tracy Press, Inc. v.
Superior Court (2008) 164 Cal.App.4th 1290 and City of San Jose v. Superior Court (2014) 225
Cal.App.4th 75 (recognizing the privacy rights of City officials).

IT IS SO ORDERED.

STOLO

 Judge Joel R. Wohlfeil 

MINUTE ORDER  DATE: 06/09/2014   Page 1 
DEPT:  C-73 Calendar No. 

MINUTE ORDER  DATE: 06/09/2014   Page 1 
DEPT:  C-73 Calendar No. 



123

Joel R. Wohlfeil Judge
SUPERIOR COURT OF CALIFORNIA,

DEPT.: EVENT DATE: EVENT TIME:

HALL OF JUSTICE

TENTATIVE RULINGS -  June 04, 2014

06/06/2014 09:00:00 AM C-73

COUNTY OF SAN DIEGO

June

 04, 2014

JUDICIAL OFFICER:Joel R. Wohlfeil

CASE NO.:

CASE CATEGORY:

EVENT TYPE:

CASE TITLE:

CASE TYPE:Civil - Unlimited Misc Complaints - Other

Demurrer / Motion to Strike

 37-2014-00000217-CU-MC-CTL 

SAN DIEGANS FOR OPEN GOVERNMENT VS GOLDSMITH [IMAGED]

CAUSAL DOCUMENT/DATE FILED: Demurrer, 04/30/2014
stolo

The Request of Defendants / Respondents JAN I. GOLDSMITH and the CITY OF SAN DIEGO
("Defendants") for judicial notice is granted in part and denied in part. The Court takes judicial notice of
Exhibits "1, 2 and 5" lodged in support of Defendants' below Demurrer to the First Amended Complaint
and Petition for Writ of Mandate ("FAC") of Plaintiff / Petitioner SAN DIEGANS FOR OPEN
GOVERNMENT ("Plaintiff").  The Court declines to take judicial notice of Exhibits "3, 4, 6 and 7."

Defendants' special and general Demurrers to Plaintiff's FAC, pursuant to California Code of Civil
Procedure section 430.10(e) on the grounds the first and second causes of action fail to state a cause of
action because local public officials are not "local agencies" and their private emails are not "public
records" subject to the California Public Records Act, and, pursuant to California Code of Civil Procedure
section 430.10(f) on the grounds the first cause of action is uncertain due to Plaintiff's failure to
specifically state or cite what section(s) under either the California Constitution or San Diego City
Charter allegedly have been violated, and, pursuant to California Code of Civil Procedure section
430.10(e) on the grounds the third cause of action fails to state a cause of action as the alleged "waste,"
or wasteful activities, is not cognizable under Section 526a, are OVERRULED. Defendants are ordered
to file and serve their Answers within 20 days of this ruling. The special Demurrer is overruled because
the first cause of action is not ambiguous or unintelligible.  C.C.P. § 430.10(f).

Regarding the general Demurrer, "the Complaint need only allege facts sufficient to state a cause of
action each evidentiary fact that might eventually form part of Plaintiff's proof need not be alleged." Pich
v. Lightbourne (2013) 221 Cal.App.4th 480, 495. "The test is whether the Complaint states any valid
claim entitling Plaintiff to relief. [...] But if the essential facts of some valid cause of action are alleged,
the Complaint is good against a general Demurrer." Quelimane Co., Inc. v. Stewart Title Guar. Co.
(1998) 19 Cal.App.4th 26, 38–39. The California Public Records Act ("CPRA"), "mindful of the right of
individuals to privacy," provides public access to information in the possession of public agencies
concerning the conduct of the people's business as a "fundamental and necessary right of every person
in this state." Gov. Code § 6250; Filarski v. Superior Court (2002) 28 Cal. 4th 419. The CPRA requires
that a local agency must make available "[a]ny reasonable segregable portion of a record [...] for
inspection by any person requesting the record after portions that are exempted by law." Gov. Code §
6253(a). "Unless exempted by the California Public Records Act (CPRA), all public records may be
examined by any member of the public, often the press, but conceivably any person with no greater
interest than idle curiosity." Gov. Code §§ 6254, 6255; San Lorenzo Valley Community Advocates for
Responsible Educ. v. San Lorenzo Valley Unified School Dist. (2006) 139 Cal. App. 4th 1356. "'Public
records' includes any writing containing information relating to the conduct of the public's business
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prepared, owned, used, or retained by any state or local agency regardless of physical form or
characteristics."  Gov. Code § 6252(e).

"[T]he mere possession by a public officer of a document does not make the document a public record."
Board of Pilot Comm. (2013) 218 Cal.App.4th 577, 593. "Whether the record is in the actual or
constructive possession of a public officer, the requirement is ... that the record be required by law to be
kept by that official, or that it be 'necessary or convenient to the discharge of his official duty.'" Id. at 598.
The definition of "public records" subject to disclosure under the CPRA does not extend to writings of
individual city officials and employees sent or received on their private devices, including smartphones,
and their private accounts, including e-mail accounts. Cal. Const. Art. 1, § 3(b)(2); Gov. Code §§
6252(a), (e), 6253(a); City of San Jose v. Superior Court (2014) 225 Cal.App.4th 75. "The extent of the
CPRA coverage is a matter to be developed by courts on a case-by-case basis, since each
organizational arrangement for getting the business of the government done must be examined in its
own context." CSU v. Superior Court (2001) 90 Cal.App.4th 810, 828. "As the California Supreme Court
recognized in Filarsky, the CPRA provides the exclusive remedy for resolving whether a public entity has
erroneously refused to disclose a particular record or class of records." Cnty. of Santa Clara v. Superior
Court (2009) 171 Cal.App.4th 119, 130.

Here, Plaintiff alleges that Defendant Goldsmith reported to the media that he routinely forwards emails
concerning official city business from his personal email account to his city email account, where he then
takes the appropriate follow-up action. Thus, Plaintiff alleges the existence of at least one "public
record" responsive to its CPRA request in Defendant City's possession, and a claim for relief under the
CPRA is sufficiently stated.

"Code of Civil Procedure section 526a permits a taxpayer to bring an action to restrain or prevent an
illegal expenditure of public money." Connerly v. State Personnel Bd. (2001) 92 Cal.App.4th 16, 29.
"The taxpayer action must involve an actual or threatened expenditure of public funds. General
allegations, innuendo, and legal conclusions are not sufficient; rather, Plaintiff must cite specific facts
and reasons for a belief that some illegal expenditure or injury to the public fisc is occurring or will
occur." Waste Management of Alameda County, Inc. v. County of Alameda (2000) 79 Cal.App.4th 1223,
1240. "Waste" has been described as "a useless expenditure ... of public funds that is incapable of
achieving the ostensible goal. Certainly it reaches outright fraud, corruption, or collusion. Even when
'done in the exercise of a lawful power,' public spending may qualify as waste if it is 'completely
unnecessary,' or 'useless,' or 'provides no public benefit.'" Chiatello v. City and County of San Francisco
(2010) 189 Cal. App. 4th 472, 482. "Waste" under section 526a "does not encompass the great majority
of government outlays of money or the time of salaried governmental employees, nor does it apply to the
vast majority of discretionary decisions made by state and local units of government." Id. at 482-83.
"[T]he Courts should not take judicial cognizance of disputes which are primarily political in nature, nor
should they attempt to enjoin every expenditure that does not meet with a taxpayer's approval."
Sundance v. Municipal Court (1986) 42 Cal. 3d 1101, 1138-39. Plaintiff's allegations under its third
cause of action (see paragraph 20) are sufficient pursuant to the broad standard provided by precedent.
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