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San Diego, California; Friday, September 5, 2014; 

9:51 a.m.

THE COURT:  Item 11 and 12, San Diegans for 

Open Government vs. Goldsmith, case number ending 217.  

MR. GOLDSMITH:  Jan Goldsmith, San Diego City 

Attorney.  

THE COURT:  Good morning, Mr. Goldsmith.  

MS. VINACCIA:  Jacqueline Vinaccia on behalf of 

San Diego and Jan Goldsmith.  

MS. RICHARDSON:  Good morning, your Honor.  

Catherine Richardson on behalf of the City of San Diego 

and Jan Goldsmith.  

THE COURT:  Good morning, Ms. Richardson.  It's 

been a long time.  

MS. RICHARDSON:  Yes, it has, your Honor.  

THE COURT:  How are you doing?  

MS. RICHARDSON:  Just fine, thank you.

THE COURT:  Mr. Briggs, it's been a long time.  

Since yesterday afternoon.  

MR. BRIGGS:  Slightly shorter, yes.  Cory 

Briggs for plaintiff.  

THE COURT:  All right.  This case presents 

attention that I can assure you has not been lost on the 

Court.  On the one hand, I recognize both sides.  And in 

this case plaintiff is entitled as a matter of law to 

conduct discovery.  On the other hand, it's almost 

inescapable that in conducting the discovery that 
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plaintiff wants to conduct, that in effect you are 

accomplishing the ultimate objective of the lawsuit.  

And that's one, if not the primary, argument that I hear 

being voiced by, in this case, Mr. Goldsmith.  

So Mr. Briggs, how does the Court reconcile 

what you're trying to get now before we get to the 

threshold determinations that the Court needs to make as 

a matter of law before all that information flows, if at 

all, flows towards you?  

MR. BRIGGS:  It's a fair point.  Let me be the 

first to concede it.  

I think the way you handled it in the Todd 

Gloria case, which is frankly how I read your tentative 

when you gave the instructions to preserve evidence, I 

think that was the right -- that would be the right 

approach.  And I somewhat anticipated that in crafting 

the discovery the way we did it.  

As you recall from Mr. Gloria's case, you 

authorized us to go ask what we called foundational 

questions, to basically find out whether we're talking 

about things that would be public records.  Then you 

said come back and once we know whether they are, before 

your client actually sees them, Mr. Briggs, let's figure 

out everything we can about those documents so the Court 

can be comfortable that they are really responsive 

public records that aren't subject to exemptions and 

then we'll order them disclosed.  I think that makes 

sense, given what the Court is trying to balance in 
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terms of privacy rights and not letting us win the case 

simply through discovery.  I thought that was a fair 

balance.  

I think that our discovery questions -- and I 

recognize that somebody else might read them 

differently -- but I thought our discovery questions 

were trying to do that by trying to figure out what 

really is going on, what is the practice.  

Now, we also did ask for documents, but the 

reason we have asked for documents is because to this 

point, your Honor, there still has never been any 

exemption invoked.  To this day, to this minute, we have 

yet to receive any communication from the City that says 

these documents are subject to exemption; not by class, 

not by Bates-numbered page, not even a mention that they 

might be exempt, over the phone during some conference 

calls we have had.  

So given that the position was initially "We 

don't have anything responsive," despite my follow-up 

question and them saying, "right, there is nothing";  

despite the filing of the lawsuit and them saying, "Oh, 

we have these 120 page in hard copy in our office, and 

it turns out they're responsive so we're giving them to 

you," and then a couple months later saying, "Oh, we 

went back and reread your request and suddenly realized 

that you were asking us to look on the city's computers 

for anything that was jgsandiego@yahoo.com," which I 

point out is precisely what they should have done when 
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they got the request initially; and then being told we 

have 2600 hits; and then giving us, I think it's 912 

pages, some of which were still redacted.  In the 120 

pages we got earlier, there are redactions of statements 

that Mr. Goldsmith and his attorneys are making to the 

newspaper, to the newspaper, about a victim of sexual 

harassment.  

Their statements as public officials to the 

press are redacted.  My colleague has acknowledged that 

is inappropriate.  I never received a letter saying here 

is why they were redacted in the first place.  Part of 

the claim in this case is that they are abusing the 

Public Records Act, giving inconsistent responses to 

people, invoking exemptions that don't apply, blacking 

out communications to the press, except we can see the 

press' questions.  We know what they're talking about.  

All of this is a waste of taxpayer money.  

So we have yet to see any invocation of an 

exemption.  In discovery, we have yet to see a privilege 

log.  I will be the first one to say if the documents 

are attorney-client privilege, work-product privilege is 

off the table.  

I'm not prepared to concede that they are 

allowed to invoke exemptions.  What are we?  Six, seven 

months into this?  I don't think they can invoke them 

now, but I will tell you what, we can't even argue about 

the propriety of them, of the exemptions at this point 

because they haven't.  So we don't even know what they 
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would say is exempt or why.  And we all know that the 

burden is on them to prove the exemptions anyways.  

So my discovery was aimed at trying to figure 

out how does this office process requests for public 

records.  Let's go back to how this started.  My office 

submitted a request that was essentially identical -- 

MS. VINACCIA:  Your Honor, I have to object to 

this line of argument.  I have sat here very quietly for 

a very long time, but there are a lot of blatant 

misstatements regarding communications between 

Mr. Briggs and myself, and I really can't -- I haven't 

taken notes and I can't take notes fast enough to go 

through each one, but this is not appropriate.  

THE COURT:  Well, your objection is noted.  I'm 

hearing it strictly as argument.  I specifically set it 

so I had as much time for this to hear from both of you.  

You will be given an equal opportunity to respond, 

counsel, but I'm not clear on what the nature of the 

objection is.  

MS. VINACCIA:  It's improper argument.  And 

most of what has been said so far is blatantly false, 

your Honor.  

THE COURT:  Okay.  But that's sometimes the 

nature of argument.  Thank you, very much.  

MS. VINACCIA:  I understand the concept of 

argument, your Honor, but blatantly false remarks to the 

Court, I take exception to.  And I will admit anything 

that I said to Mr. Briggs at any point in time, but 
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completely falsely identifying or relaying these 

discussions and these letters to the Court is 

inappropriate, and I can't just sit here and let it 

occur.  

THE COURT:  Thank you very much.  

MR. BRIGGS:  I'm happy to be corrected when she 

addresses the Court.  Anyways -- 

THE COURT:  Let me ask you this, what do you 

propose?  

MR. BRIGGS:  I thought your ruling was -- 

struck the right balance.  You granted their protective 

order without prejudice to us renewing.  My expectation 

is that we were going to have a colloquy today.  I 

expected you would say something at the beginning, as 

you did just now, to remind me of what the Court is 

having to balance, which would put the burden on me to 

go back and figure out a way to tailor questions more 

carefully, to the extent I haven't already done so, to 

try to get the foundational information necessary to 

come in here, again, either when we get to the merits or 

through some discovery process to find out what 

documents are responsive records that we still don't 

have.  

The other part of this equation, your Honor, is 

that it's also illegal under the Public Records Act not 

to turn over responsive records on time.  There can be 

no factual dispute that the responsive records were 

given to us in a timely manner because they weren't 
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given to us.  We were denied, and then we sued, and then 

they said, "Oh, yeah.  Maybe we should give you these."  

So there is really two prongs going on here.  

One is how do you process and get out timely responses, 

and the other is what are these responsive documents.  I 

think you should confirm your tentative, all around, by 

the way.  We're not disputing on the demurrer.  But you 

should confirm it all around on the discovery issues.  I 

understand the Court's concern.  I need to go back and 

figure out a way to tailor these issues.  

Now, I will confess the reason I put this in 

discovery is because we still don't have exemptions 

invoked.  

THE COURT:  You have got the Court's attention 

on that one.  We will come back to that.  

MR. BRIGGS:  I figure if I can't get it one 

way, I will get it another way.  Thank you.  

THE COURT:  Who is going to argue the motion 

involving documents for us?  Will it be you?  

MS. RICHARDSON:  Your Honor, I would address 

the document production, although I believe it's very 

intertwined with interrogatories as a discovery issue, 

in total.  

THE COURT:  I am a little frustrated right now.  

I am having a dickens of a time going back and 

retrieving the actual discovery request in the imaged 

file.  There are so many matters.  

MR. BRIGGS:  Do you want my copy?  
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THE COURT:  Was the physical document imaged?  

MS. VINACCIA:  Your Honor, I can provide you 

copies of that, but there are ten interrogatories and 

two requests for production of documents.  

The issue I have with regard to -- 

THE COURT:  Counsel, let me stop you there.  I 

don't care who argues any given motion, but once one 

starts to argue -- so you have expressed your 

displeasure with some of the arguments from plaintiff's 

counsel, but I am not clear.  And I see you, 

Mr. Goldsmith.  

MR. GOLDSMITH:  Judge Wohlfeil, I would like to 

provide the replies.  These are our motions and we would 

normally go first, and then there would response, and 

then we would get an opportunity to give reply.  I would 

like to give the reply, so when that's appropriate, I 

have some things I would like to say.  Thank you.  

THE COURT:  Okay.  So are you going to be doing 

the arguments subject to the reply?  

MS. VINACCIA:  I will argue the discovery 

motion, your Honor.  

THE COURT:  I am not inclined to -- let me 

rephrase.  

The Court is inclined to confirm as modified 

its tentative rulings on the motions for protective 

order.  As modified, I am wondering why the responding 

party should not file a log -- or provide plaintiff with 

a log which specifies the privileges or the exemptions 
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on the particular documents that have been located so 

that plaintiff has that record, and between now and the 

close of this case has the ability to evaluate the 

propriety of the assertion of the privilege or the 

exemption.  

MS. VINACCIA:  Your Honor, the reason for that 

is because of the entirety of the time line in this 

case.  Now, I understand what Mr. Briggs is arguing, but 

what Mr. Briggs is arguing is not at all what occurred.  

There is a PRA request that was issued several 

months ago that asks for documents in Mr. Goldsmith's 

personal email account.  There is no ambiguity that he 

wanted the documents from the personal email accounts.  

When the City said those are not subject to PRA, we 

don't have anything responsive to that, Mr. Briggs filed 

a lawsuit.  

In that lawsuit he clarified his PRA request to 

say, "To the extent that there are City documents or 

emails on the City server that have Mr. Goldsmith's 

private email identified, those are the documents I 

want.  And I understand that I don't want 

Mr. Goldsmith's private emails."  That was the first 

time we had heard that.  The lawsuit had already been 

filed, the City responded immediately.  

In both of the letters, the initial letter 

saying none of the documents are subject to the PRA, it 

says, "And even if there were, there are several 

documents that would be subject to the attorney-client 
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privilege and any number of other exemptions."  There 

were at least five exemptions listed in that letter.  

THE COURT:  All right.  Now, you may -- you 

have already answered the question, but I heard 

Mr. Briggs identify a universe of hits, and I'm not 

clear on the number, but I think I heard something like 

2600 hits.  

MS. RICHARDSON:  Correct.  

THE COURT:  Many pages of which have been 

provided to the plaintiff, either as is or as redacted.  

So what I'm wondering is now that you apparently 

identified the universe of documents that may be 

responsive, some of which you have produced, some of 

which you have not, why shouldn't in this case the 

plaintiff be entitled to have you explain why you 

haven't produced those?  

MS. VINACCIA:  Well, initially because we have 

explained why we haven't produced those because they're 

subject to the exemptions under the PRA and we have 

identified the specific exemptions under the PRA.  Have 

we linked them to specific documents?  No, because the 

PRA does not require that and this case was filed 

prematurely.  

To say that Mr. Briggs does not understand what 

was redacted and the initial, I don't know, 50 or 100 

pages that he was provided, is blatantly incorrect 

because I told him why those were redacted.  And I told 

him that in the responses we gave -- or the disclosure 
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that we gave him most recently after somebody at the 

City finally went through every email, that those emails 

in that production that were redacted before because it 

was a PRA response to somebody else, are not redacted in 

this set that were disclosed to him more recently.  

I also, in response to his objection to me, 

went back and looked at the redactions that he received, 

realized that several of those emails had been redacted 

because they were nonresponsive to his request; however, 

they weren't otherwise exempt.  So we reproduced them 

for him at that time.  We are still in the PRA process.  

The only reason we're in litigation is because 

Mr. Briggs waited no more than 14 days after filing an 

initial PRA request, that had requested nothing that was 

subject to the PRA, to file a lawsuit.  And in the 

course of that lawsuit in those pleadings, he clarified 

his original request.  

So the response to the original request 

identified PRA exemptions.  The response to the 

clarified request identified PRA exemptions.  My letters 

to him identified PRA exemptions.  My phone calls with 

him identified PRA exemptions.  So to say that nobody 

has never put forth a PRA exemption, even in a phone 

call, is blatantly false.  

Now, in looking at the interrogatory responses, 

those have nothing to do with any of the issues on the 

PRA causes of action.  And I called Mr. Briggs myself, 

as is stated in my declaration, when I got those and I 
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said, "These don't have anything to do with this case."  

He said, "No, those relate to the waste cause 

of action."  

I said, "Well, I understand what you're saying 

there, and I understand what you want, but this isn't a 

case with Todd Gloria, a counsel member, who is an 

elected public official that doesn't have an 

attorney-client privilege.  This is an attorney.  This 

is the City Attorney.  This is a different situation. 

The City Attorney has a much more sensitive job and much 

more sensitive communications with people; therefore, 

these emails and other things that you're talking about 

are hugely attorney-client privilege and attorney 

work-product privileged, and we can't just give those 

up.  That's why it has taken so long."

THE COURT:  Counsel, the Court isn't suggesting 

you give up privileged documents.  But, again, I go back 

to -- quite frankly, it's a common practice that this 

Court employs in resolving discovery disputes for the 

time being sustained, the party, the objecting party's 

right to assert the privilege, or in this case the 

exemption, but let the other side get a single document, 

which I typically call a privileged log.  This may be a 

combination privilege and exemption log so that 

everybody has a complete record of -- which are linked 

to the specific documents, objections, privileges, or 

exemptions linked to specific documents so we all know 

what ultimately you all are fighting over.  That makes 
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sense to me.  I know it's going to take some additional 

staff time to prepare that complete record, but I'm 

still wondering why that shouldn't happen?  

MS. VINACCIA:  I'm wondering why it should 

happen in a situation where we're still in the PRA 

process and we really haven't ever gotten to the point 

where we are appropriately in the litigation process?  

We're talking about government waste here, and that is 

most certainly waste.  That is my concern.  

And when we're talking about the 

interrogatories, Mr. Briggs stood up and said he 

tailored these interrogatories to figure what the 

process was so that he could figure out his PRA request.  

Well, that is completely opposed to what he told me that 

they related to waste and there are no interrogatories 

that relate to how do you deal with PRA requests.  

They want to know every email accessed on 

Mr. Goldsmith's private and City-provided devices.  They 

want to know the number of emails on propositions, the 

number of emails on campaign -- on elected official 

campaigns that come to and from Mr. Goldsmith's 

electronic devices.  All of that information that -- the 

number of times that he talked to anybody about a valid 

proposition or an election campaign are privileged.  How 

much time the City Attorney spent on propositions versus 

an elected campaign, how can that not be privileged?  

And I told Mr. Briggs that at the time when we 

were discussing it and told him I would give him as much 
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information as I could without coming up, and I was 

told, "Either you give me every single piece of 

information that I want or I'm going to file a motion to 

compel."  

When we're talking about somebody's privacy 

rights, that waiting for a motion to compel is not the 

proper way to deal with it.  I was forced to bring a 

motion for a protective order.  

THE COURT:  Which in large part, I am inclined 

to grant.  

MS. VINACCIA:  However, at this point the Court 

hasn't seen or understood the extent of the discovery 

abuse that goes on here and the amount of time -- 

THE COURT:  The universe that I am dealing with 

is an acknowledgment that you all have said that you 

have come across 2600 hits.  That's all I am dealing 

with right now.  I am not dealing with an issue of a 

failure to produce something that does exist.  I'm 

hearing 2600 hits.  That sounds manageable, from the 

Court's perspective.  

MS. VINACCIA:  It's potentially manageable over 

a long period of time and it is unnecessarily expensive, 

your Honor.  We're talking about waste.  We're talking 

about potentially -- and there is no agreement that 

those are the total universe.  There is an agreement 

that those will be the ones we will deal with now, and 

if I don't like what you give me now, then I will tell 

the City that they need to delve into Mr. Goldsmith's 
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private emails.  

THE COURT:  Well, apparently the defense has 

communicated to the plaintiff that you have come across 

2600 hits.  

MS. VINACCIA:  Yes.  

THE COURT:  That's the limited universe I'm 

dealing with right now.  

Mr. Goldsmith, did you want to be heard on the 

discovery motion?  

MR. GOLDSMITH:  Just to reply -- if Mr. Briggs 

has -- normally, we get an opportunity to respond and -- 

but I think we have gotten out of hand there a little.  

I am happy to give my reply at this point, if you would 

like.  

THE COURT:  Now, I want to acknowledge this is 

a little unorthodox.  I don't normally do this.  So to 

that extent, allowing multiple members of the same side 

to speak, you're getting the benefit of the Court's 

discretion.  

Mr. Briggs, these things have a way of coming 

around.  They do work out.  So having acknowledged that, 

but before I allow Mr. Goldsmith to be heard, is there 

anything else you would like to add on the discovery 

motion?  

MR. BRIGGS:  Yes.  My colleague, Ms. Vinaccia, 

correctly pointed out, and I over-generalized, she did 

tell me over the phone that she thought some things 

would be exempt.  And it is also true that there was a 
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written communication where they said exemptions may 

apply.  Those two, she's absolutely correct to call me 

out for saying what I said.  I did over-generalize.  We 

still don't know what the exemptions are and we don't 

know what they apply to.  And with that, I defer to your 

good judgment.  

THE COURT:  Mr. Goldsmith, on the discovery 

motion, you get the last word.

MS. VINACCIA:  Can I just add one more thing?  

I would like to point out to the Court that there was no 

privilege log demanded or discussed in the opposition 

papers to our protective order motion.  

THE COURT:  Well, thank you very much.  

MR. GOLDSMITH:  Thank you, your Honor.  

Let me begin that I am here primarily on the 

motion having to do with the waste cause of action.  

That's what's having an effect on my ability to do my 

job and I would like to address the Court on that.  

On this, it's a simple Public Records Act case 

that's scheduled for a trial in December.  I heard 

Mr. Briggs' account of what happened regarding the 

Public Records Act request.  We have a lawyer and a 

nonlawyer who respond to these.  They have a different 

account.  And I'd ask the Court to let that evidence 

come in at the trial rather than hearing it now.  There 

is a different account from what Mr. Briggs just related 

to the Court.  I was not there.  I don't know.  

What I do know, if you look at the request, the 
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Public Records Act request asks for emails dating back 

to January 1, 2008.  January 1, 2008, that was 12 months 

before I even took office.  So the request goes back to 

even before I took office and it encompasses the six 

years in which I am in office.  

Now Public Records Act requests requires a 

narrow request.  This is a request that goes almost 

seven years, not related to a topic other than requests 

generally city business.  

Now, how did these 26 -- now, there was a 

difference of communication and understanding between 

the responders for the City and Mr. Briggs regarding 

what the request required.  They thought it was going 

only to my personal account.  He apparently intended it 

was to cover any communications with the City account, 

between my private and city account.  Good faith or not, 

that -- let's set that for December.  

What happens is, as I related in my response to 

interrogatories, and I related to it in as much detail 

as I could, I have had a practice since the day I took 

office based upon my legal training.  My legal training 

is that when you have something to do with the client's 

business, the client, that goes into a file.  So I had a 

practice over the course of the years, since a lot of 

people knew about my private email account, when I 

received something that was of city business, I sent it 

to the city email account so that it got into the public 

record.  
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In addition, rather than -- I read a lot of 

stuff, as you do.  It's really helpful to have that 

stuff in a computer that I can read rather than large 

brief cases.  So when I am reading something in the 

City, I will attach it to an email from the City account 

to my private account, so I take it home and read it.  

So those practices over the last six years 

surprised me as to how many emails there were, but there 

were 2600.  Now, 2600 emails sounds manageable when you 

just say 2600, but you have got to have somebody, a 

lawyer, a lawyer has to go through and screen each one, 

is there attorney-client privilege?  Is there 

work-product privilege?  Should we disclose to this 

person what the attorney was reading?  When?  Doesn't 

that disclose what you're thinking if it's about a case 

or it's about a legal strategy?  Or what about 

communications from my personal account to the City, and 

then I send that, route that, forward that to a lawyer, 

"Please follow up and do the following for the client."  

So there is lot of attorney-client.  

Somebody had to go through that for months upon 

months.  We didn't charge Mr. Briggs.  There was a 

miscommunication and there shouldn't have been.  We 

should have clarified that.  And, frankly, on the part 

of the City, whoever the miscommunication was, I 

apologize.  I don't think we should have had those 

miscommunications.  

When we receive a broad seven-year Public 
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Records Act request, what we should have done is try to 

narrow it down.  Really, how many years do you really 

need?  What are you really after?  Can we help you with 

this?  Can we help you with that?  

Part of communication is two way, and I think 

Mr. Briggs would do better if he communicated with 

people rather than making threats.  

But I think for one reason or another, it fell 

apart and this lawsuit was filed.  For me, I don't care 

what the PRA required in this lawsuit, your Honor.  I 

had a practice of sending it to the City account, that's 

why it's in the City account.  That would be a very good 

practice for anybody in public office to do that because 

I don't know whether someday the courts are going to 

find whether that stuff in your private accounts are 

yours or the City's or whatever, but if you have that 

practice, you don't worry about it.  Plus, as a lawyer, 

you're putting stuff in the City's files.  I'm getting 

sued for it for some reason.  

There is 2600 hits because I took stuff home to 

read, because I took information that I got in a private 

account and sent it over to a public account, so it's 

part of the record, send it over to lawyers, send it to 

clients, whatever.  

Why don't we have a privilege log?  Well, the 

answer to that, Judge Wohlfeil, is the Public Records 

Act doesn't require it.  We receive hundreds, if not 

thousands, of Public Records Acts requests.  We have one 
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reporter who has sent over a hundred Public Records 

Acts.  It's very easy just to send an email "we want 

this," "We want that."  A lot of them are very broad.  

If we had to identify every document that was 

attorney-client privilege, work product, and here is the 

log, that's no longer the Public Records Act because 

that's not required under the Public Records Act.  That 

has to do with something completely different.  

So if we're required to do that, we will be the 

only city in the state that is required to do that and 

we will have to resist it, because if we set that 

precedent, then it's going to be abused.  And it's 

already abused.  But we also -- we have that obligation.  

Someday we will, maybe at the trial -- certainly we will 

bring in everybody's responses to the Public Records Act 

request.  These people sit there all day and all they do 

is go through records.  

If we have to prepare logs on Public Records 

Act, this one in particular, 2600, they have to go 

through, back, make a log, give an opinion, it has to be 

vetted, then it has to be identified.  The original 

review of these took several months, I know.  I believe 

our lawyer kept Cory Briggs informed, but I know it took 

months.  I don't know how long that would take, but 

there is no law that requires it because it's a Public 

Records Act.  And that's what -- so we -- yes, we need 

to explain the category documents that were held back 

and why.  And we will have the lawyer and the paralegal 
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who did that come in and explain to -- you can ask 

questions, Cory can ask questions.  They have to come in 

and explain and -- or my declaration.  If you want live 

testimony, fine.  But that's why it's not required by 

the law, the Public Records Act, is why they didn't get 

it.  

I would like to be heard on the motion.  To me, 

that's why I'm here.  

THE COURT:  For Judgment on the pleadings?  

MR. GOLDSMITH:  Yes.  

THE COURT:  All right.  Are you submitting on 

the Court's tentative to deny the motion for judgment on 

the pleadings?  

MR. BRIGGS:  Yes.  

THE COURT:  Let me -- who is going to --      

Ms. Richardson?  

MS. RICHARDSON:  Yes, your Honor.  

I think Mr. Briggs' argument to the Court 

highlights the fact this is a PRA case.  This is not a 

waste case.  The waste cause of action is exactly the 

type of misuse of section 526(a) that the Court's, 

including the California Supreme Court, have warned 

against.  The Court's have consistently required that a 

waste cause of action be pled specifically.  And we have 

looked at the Court's tentative, your Honor.  We 

appreciate that.  We have also looked at the Court's 

previous tentative on the demurrer because you refer and 

rely on the previous ruling.  
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First, I just want to point out the fact that 

that previous motion obviously was a demurrer.  We're 

here a second time, not on the same motion.  And we're 

here a second time because this is so important to us.  

And the previous ruling basically went through 

the case law that says you have to be specific in your 

pleadings when you're talking about a waste cause of 

action.  This is not just any general pleading statute.  

But then the decision or the holding by the Court was 

that pursuant to broad standards provided by precedent, 

the plaintiff's allegations meet the pleading 

requirements.  That's why we brought this motion again, 

your Honor, because we do not believe that the third 

cause of action meets the standards for pleading a waste 

cause of action.  

The cases, again, including the California 

Supreme Court, are very clear that general pleading, 

innuendos, legal conclusions, are not sufficient.  

Specific facts are required.  In fact, our district 

court of appeal, the Fourth District Court of Appeal in 

the Coshow vs. Escondido case that we cited, as late 

as -- as recently as 2005 said specific facts have to be 

alleged.  I quote, "To state a claim, the taxpayer must 

allege specific facts and reasons for the belief the 

expenditure of public funds sought to be enjoined is 

illegal."  So not only does it have to be specifically 

alleged, but illegality has to be alleged.  General 

allegations, innuendo, and legal conclusions are not 

SDCRC - 619.810.7622 - www.sd-crc.com

22

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28



sufficient.

The Court also says on the same page, page 714, 

"A cause of action under CCP Section 526(a) will not lie 

where the challenged government conduct is legal," end 

of quote.  

There are no such allegations in the third 

cause of action in this case.  There are no specific 

facts alleged regarding an illegal expenditure.  There 

are no specific facts alleged about illegal conduct.  

What the Court further said in Coshow is, "A 

taxpayer is not entitled to injunctive relief under CCP 

Section 526(a) where the real issue is a disagreement 

with the manner in which government has chosen to 

address a problem, because a successful claim requires 

more than an alleged mistake by public officials in 

matters involving the exercise of judgment or wide 

discretion."

That's exactly what Mr. Briggs is alleging 

here.  This is a disagreement.  This is a dispute 

between Mr. Briggs' client and the City as to how the 

Public Records Act request is interpreted.  But that 

issue is something that's going to be decided by the 

Court at the trial on this case.  That's not waste.  

Now, as I said, we have obviously reviewed the 

Court's tentative ruling and we have gone back to the 

prior decision.  And what we're not clear on, your 

Honor, is what are the allegations in that third amended 

complaint that the Court believes are sufficient to 
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allege illegality or to allege waste?  

In this motion, something that we didn't do in 

the demurrer, but in this motion we did go through each 

of the allegations of the third cause of action.  And we 

tried to highlight the fact that in none of them is 

there any allegation of illegality.  There are no 

specific facts of waste.  The only thing that paragraph 

20 of the first amended complaint includes are general 

allegations and legal conclusions.  And again, not 

sufficient to state a cause of action for waste.  

For instance, the first allegation of talking 

to the media, what is illegal about talking to the 

media?  We have shown that the charter doesn't preclude 

it.  There are no restrictions that can be implied by 

the City charter.  So Mr. Briggs refers to the City in 

Mr. Goldsmith's view, it's illegal to talk to the media.  

Well, I think we have proven in our papers that's not 

true because you can't imply a restriction in the 

charter, and there is no restriction in the charter 

against speaking with the media.  So is that illegal?  

Is that waste?  

Using personal email account to conduct 

personal affairs.  Does that mean if I use my smart 

phone in the lobby of our building, that that's somehow 

illegal?  I am a salaried employee.  If I take a minute 

or two minutes to talk on the phone to my son, does that 

constitute waste?  But the important fact is that no 

where in the third amended complaint is there any 
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indication or any allegation as to how that constitutes 

waste.  How does that waste city money?  The fact that 

the third amended complaint says that the City is 

wasting money, that's not sufficient, that's not a 

specific allegation.  That's a general allegation.  

That's a conclusion.  That's not sufficient.  

Advising city officials and employees to use 

personal email accounts.  Again, that's advice by the 

City Attorney to his client.  How can that be illegal?  

How can that be a waste of taxpayer funds?  Mr. Briggs 

may disagree with the advice, but that's exactly what 

the -- including the California Supreme Court has said 

is not a causable cause of action.  Just because you 

disagree, just because you think that might be bad 

advice or a mistake or bad judgment, that doesn't 

constitute waste.  

Then the last allegation was enforcing a policy 

for the City to deny requests for emails sent to or from 

employees' personal email accounts.  Again, first of 

all, you're talking about alleged advice by the City 

Attorney and exercise of discretion.  And the California 

Supreme Court in the Sundance case that we cited 

specifically said the Courts are not to interfere, they 

will not interfere in the exercise of discretion by 

public officials.  That's exactly what that allegation 

says.  

And on top of it, that's exactly what we are 

here for on the Public Records Act request.  This is 
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basically making a waste cause of action out of a Public 

Records Act request, and that, your Honor, we believe is 

inappropriate.  And that's not what the statute was 

intended for.  

The statute was intended to prevent waste, to 

give taxpayers the opportunity to address waste.  Maybe 

they couldn't in any other forum.  But Mr. Briggs and 

his client have a forum for their gripe with the City in 

this case.  Their gripe is with the Public Records Act 

request that they made and the City's response to that.  

But that's what the Court is going to be addressing in 

December on the trial on the writ.  

THE COURT:  On that same subject, what I am 

seeing on my calendar is a CMC for December 17.  I'm not 

seeing a trial.  

MS. VINACCIA:  Your Honor, I was -- I am the 

only one in the room that was at the last CMC.  It is my 

understanding that the court set the trial for   

December 15.  

THE COURT:  17?  

MS. VINACCIA:  December 17.  Is it 15 or 17?  

THE COURT:  Well, my calendar says 12-17.  

All right, counsel.  Thank you very much.  

I have run out of time, but I'm going to give 

Mr. Briggs a few moments to respond to the motion for 

judgment on the pleadings.  

MS. RICHARDSON:  Your Honor, if I might -- 

THE COURT:  Counsel, I have run out of time.  
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It's 25 to 11:00.  I have given you 45 minutes.  I have 

to give my staff a 15-minute break.  We know those labor 

laws, right?  

MR. GOLDSMITH:  Your Honor, I would ask to come 

back.  I am here to give the reply to this motion.  I 

would like to be heard.  

THE COURT:  I know you would.  But I have a 

10:45 calendar.  I haven't given my staff any time off 

since 8:30.  

MR. GOLDSMITH:  May we come back? 

THE COURT:  I prefer that we resolve this 

today.  I have just run out of time.  You have all 

gotten a chance.  I have heard your arguments.  

MR. GOLDSMITH:  You have not heard my argument.  

I would like to make a record, and I think that would be 

the appropriate thing to do.  I am welcome to come back 

at another time.  This is the first time that a court is 

reaching a conclusion that these four items are illegal 

in the State of California, including communicating with 

the press.  

THE COURT:  The Court had overruled the 

demurrer based upon the allegations contained in the 

four corners of the complaint.  All right.  Thank you 

very much.  

Mr. Briggs, did you have anything you wanted to 

say at this point?  

MR. BRIGGS:  I would only point out that I 

think my colleague, when she talks about lack of 
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specificity and refers to your reference to liberal 

pleading standards, the rule of construing pleadings on 

a motion for judgment on the pleadings was a demurrer is 

that you were to construe the allegations liberally with 

a view toward achieving substantial justice.  

Within that context, my client is required to 

allege things specifically.  It would have been 

insufficient for my client to have stopped with the 

first sentence of paragraph 20.  That's why four things 

are listed.  In paragraph 21 it says, "As a direct and 

proximate result of defendant's and respondent's illegal 

conduct."  Now, it's true that we did not say in 

paragraph 20 that these four things are illegal, but if 

you just read the next paragraph, which is one sentence, 

we do say illegal.  

Furthermore, as we pointed out in our demurrer 

opposition, illegality is not the test for taxpayer 

waste.  It is either illegal or unnecessary and serving 

no public purpose.  The items in paragraph 20, if they 

are not illegal, would serve no valid public purpose.  

For example, enforcing a policy.  The 

allegation was construed as saying it's giving advice.  

That's not what the allegation says.  The allegation 

says establishing and enforcing a policy that prevents 

the City from looking on its own servers, despite 

Mr. Goldsmith's admission 15 minutes ago that he has had 

this practice since the day he took office of cc'ing his 

business account.  
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So, yeah, the allegations are more than 

specific enough, especially when construed liberally 

with a view toward achieving substantial justice.  

THE COURT:  The request to continue the hearing 

beyond today's date is denied.  Counsel, I can't 

emphasize enough how closely I have listened to your 

argument.  The Court is going to take this matter under 

submission.  We'll get a minute order out as quickly as 

possible.  Thank you all very much. 

MS. RICHARDSON:  Your Honor, may we request 

that when you take the matter under submission, if the 

Court holds its tentative, would you please specify 

which of the allegations in that third amended complaint 

you find to be sufficient?  

THE COURT:  Thank you.  

MS. VINACCIA:  Thank you.  

MR. BRIGGS:  Thank you, your Honor.  

(Whereupon, at 10:37 a.m., the hearing was 

adjourned.)

* * * * *
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STATE OF CALIFORNIA)
                   : SS.
COUNTY OF SAN DIEGO)

I, Dana Saruk, CSR NO. 10653, hereby certify 

that I reported in shorthand the above proceedings on 

Friday, September 5, 2014, and I do further certify that 

the above and foregoing pages numbered 1 to 29, 

inclusive, contain a true and correct transcript of said 

proceedings.

I further certify that I am a disinterested 

person and am in no way interested in the outcome of 

said proceeding.  

Dated:  September 15, 2014.  

___________________________

  Dana Saruk
CSR No. 10653 


