
SUPERIOR COURT OF CALIFORNIA,

MINUTE ORDER  

TIME: 09:16:00 AM 
JUDICIAL OFFICER PRESIDING: Timothy Taylor

COUNTY OF SAN DIEGO
 CENTRAL 

 DATE: 11/04/2013  DEPT:  C-72

CLERK:  Andrea Taylor
REPORTER/ERM: Not Reported
BAILIFF/COURT ATTENDANT:  

CASE INIT.DATE: 04/12/2013CASE NO: 37-2013-00044155-CU-TT-CTL
CASE TITLE: San Diegans for Open Government vs. City of San Diego [E-FILE]
CASE CATEGORY: Civil - Unlimited CASE TYPE: Toxic Tort/Environmental

APPEARANCES

The Court, having taken the above-entitled matter under submission on 11/1/13 and having fully
considered the arguments of all parties, both written and oral, as well as the evidence presented, now
rules as follows:

Ruling on Petition for Writ of Mandamus

San Diegans for Open Government v. City of San Diego, Case No. 2013-044155

November 1, 2013, 1:30 p.m., Dept. 72

1. Overview and Procedural Posture.

This CEQA case relates to illuminated wall signs at the Westfield UTC shopping center, and concerns
the Westfield UTC Comprehensive Sign Plan Project (Project). The Project consists of a Neighborhood
Use Permit for a Comprehensive Sign Plan for the Westfield UTC shopping center, which would allow an
increase to the maximum allowable wall sign copy area from 350 square feet to 672 square feet per
sign. (Administrative Record (AR) 4:25.) The Project is located on the southeast corner of Genesee
Avenue and La Jolla Village Drive, within the University Community Plan Area. (Id., AR 5:28.)
Petitioners believe the larger signs to be unsightly, and allege they were approved in violation of CEQA.
Violations of the defendant and respondent City of San Diego's (the City) own Municipal Code are also
alleged.

The action was commenced on April 12, 2013 by plaintiff and petitioner San Diegans for Open
Government (petitioner). A demurrer by the real parties in interest UTC Venture, LLC and Westfield,
LLC (RPI) and a motion to quash were addressed by agreement, by amendment, and by the court
granting relief from the page limits on merits briefing. (ROA 49, 52, 73-74.) Petitioner filed its operative
verified first amended petition for writ of mandate and complaint for declaratory relief (amended petition)
on August 15, 2013. (ROA 52.) The RPI and the City answered the amended petition on September 4,
2013. (ROA 75, 77.)

MINUTE ORDER  DATE: 11/04/2013   Page 1 
DEPT:  C-72 Calendar No. 



CASE TITLE: San Diegans for Open Government vs.
City of San Diego [E-FILE]

CASE NO: 37-2013-00044155-CU-TT-CTL

The amended petition pleads three causes of action: (1) first cause of action for "Failure to Subject
Property to the California Environmental Quality Act" (CEQA) – "refusal to apply CEQA to the Project
and subject it to environmental review"; (2) second cause of action for "Violation of the San Diego
Municipal Code" (SDMC) – "failed to make findings required by SDMC Section 126.0205 before
approving Neighborhood Use Permit No. 1049315" and "the Project was approved by Respondents
based on findings that were not supported by sufficient evidence in the record"; and (3) third cause of
action for "Violation of the San Diego Municipal Code" – "Respondents' nine-day notice of the public
hearing constitutes a violation of the SDMC ... failure to publish proper notice of the public hearing was
prejudicial to Petitioner because Petitioner was, among other things, denied the opportunity to present
legal arguments and/or substantial evidence that the Project is not exempt from CEQA and/or
substantial evidence that the findings required a Neighborhood Use Permit under the SDMC could not
be made." (Amended petition, e.g., ¶¶ 27-30, 34-37, 42-46.)

Petitioner filed its opening brief and request for judicial notice on September 13, 2013. (ROA 81-82.)
RPI and the City filed their joint opposition brief, objections to evidence, and their own request for judicial
notice on September 27, 2013.  (ROA 83-88.)

Petitioner thereafter filed reply papers and lodged the administrative record. (ROA 90- 92.) RPI and the
City on October 24, 2013 filed a motion to strike portions of petitioner's reply, a second request for
judicial notice, and evidentiary objections to petitioner's reply. (ROA 94-96.) Petitioner filed an objection
to the second request for judicial notice, a response to the evidentiary objections submitted on October
24, and an opposition to the motion to strike. (ROA 99-101.) The court has reviewed the thorough
briefing and the record.

Petitioner in its briefing contends (1) the City failed to comply with the SDMC by providing defective
notice for the public hearing at which the City purportedly approved the Project; (2) the City violated
CEQA – the tie vote effectively resulted in a denial of the Project and the Project is not exempt from
CEQA; and (3) the City violated the SDMC. RPI and the City in its opposition briefing counter (1)
petitioner failed to
exhaust its administrative remedies for both its challenge to the CEQA determination and its challenge to
the Neighborhood Use Permit; (2) the City's notice of public hearing pertaining to the CEQA appeal was
proper and was provided in a good faith effort to satisfy the notice requirements; (3) the Project
"squarely falls within the Existing Facilities exemption to CEQA"; and (4) the City's findings for the
approval of the Neighborhood Use Permit comply with the SDMC and are supported by substantial
evidence in the record.

The court published a tentative ruling on October 31, and the parties were before the court on November
1 for a spirited and well-prepared argument. Following the argument, the court took the motion under
submission.  The court now decides the submitted issues.

2. Applicable Standards.

In this case, the City and the RPI take the position that the Neighborhood Use Permit was properly
processed under a categorical CEQA exemption for existing facilities (CEQA Guidelines section 15301.)

A. The Court's Role in CEQA Cases.
In Mira Mar Mobile Community v. City of Oceanside (2004) 119 Cal.App.4th 477, 486 (Mira Mar Mobile
Community), the court explained that "[i]n a mandate proceeding to review an agency's decision for
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compliance with CEQA, [courts] review the administrative record de novo [citation], focusing on the
adequacy and completeness of the" environmental document. Courts review an agency's action under
CEQA for a prejudicial abuse of discretion. (Res. Code § 21168.5.) "Abuse of discretion is established
if the agency has not proceeded in a manner required by law or if the determination or decision is not
supported by substantial evidence." (Id.; see Mira Mar Mobile Community, supra, 119 Cal.App.4th at
486; County of San Diego v. Grossmont-Cuyamaca Community College Dist. (Grossmont) (2006) 141
Cal.App.4th 86, 96 (same).)

In defining the term "substantial evidence," the CEQA Guidelines state: " 'Substantial evidence' ... means
enough relevant information and reasonable inferences from this information that a fair argument can be
made to support a conclusion, even though other conclusions might also be reached. Whether a fair
argument can be made ... is to be determined by examining the whole record before the lead agency.
Argument, speculation, unsubstantiated opinion[,] narrative [or] evidence which is clearly erroneous or
inaccurate ... does not constitute substantial evidence." (CEQA Guidelines, § 15384(a).) "In applying the
substantial evidence standard, [courts] resolve all reasonable doubts in favor of the administrative
finding and decision. [Citation.]" (Mira Mar Mobile Community, supra, 119 Cal.App.4th at 486;
Grossmont, supra, 141 Cal.App.4th at 96.)

Although the lead agency's factual determinations are subject to the foregoing deferential rules of
review, questions of interpretation or application of the requirements of CEQA are matters of law. While
judges may not substitute their judgment for that of the decision makers, they must ensure strict
compliance with the procedures and mandates of the statute. (Grossmont, supra, 141 Cal.App.4th at
96.)

B. Categorical Exemptions.

CEQA establishes "a three-tiered process to ensure that public agencies inform their decisions with
environmental considerations." Banker's Hill, et al v. City of San Diego, (2006) 139 Cal. App. 4th 249,
257 (Banker's Hill); see also CEQA Guidelines, § 15002(k)(describing three-step process).

The first step "is jurisdictional, requiring that an agency conduct a preliminary review in order to
determine whether CEQA applies to a proposed activity." Banker's Hill, supra, 139 Cal. App. 4th at 257;
see also Guidelines, § 15060. The Guidelines give the agency 30 days to conduct this preliminary
review. (Guidelines, § 15060.) The agency must first determine if the activity in question amounts to a
"project." Muzzy Ranch Co. v. Solano County Airport Land Use Com. (2007) 41 Cal.4th 372, 380. "A
CEQA ...project falls into one of three categories of activity which may cause either a direct physical
change in the environment, or a reasonably foreseeable indirect physical change in the environment (§
21065.)" Sunset Sky Ranch Pilots Assn. v. County of Sacramento (2009) 47 Cal.4th 902, 907.

As part of the preliminary review, the public agency must also determine the application of any statutory
exemptions or categorical exemptions that would exempt the proposed project from further review under
CEQA. See Guidelines, § 15282 (listing statutory exemptions); Guidelines, §§ 15300–15333 (listing 33
classes of categorical exemptions). The categorical exemptions are contained in the Guidelines and are
formulated by the Secretary under authority conferred by CEQA section 21084(a). If, as a result of
preliminary review, "the agency finds the project is exempt from CEQA under any of the stated
exemptions, no further environmental review is necessary. The agency may prepare and file a notice of
exemption, citing the relevant section of the Guidelines and including a brief 'statement of reasons to
support the finding.' " Banker's Hill, supra, 139 Cal.App.4th at 258, citing Guidelines, §§ 15061(d),
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15062(a)(3).

If the project does not fall within an exemption, the agency proceeds to the second step of the process
and conducts an initial study to determine if the project may have a significant effect on the environment.
(Guidelines, § 15063.) If, based on the initial study, the public agency determines that "there is
substantial evidence, in light of the whole record ... that the project may have a significant effect on the
environment, an environmental impact report [(EIR)] shall be prepared." [CEQA, § 21080(d).] On the
other hand, if the initial study demonstrates that the project "would not have a significant effect on the
environment," either because "[t]here is no substantial evidence, in light of whole record" to that effect or
the revisions to the project would avoid such an effect, the agency makes a "negative declaration,"
briefly describing the basis for its conclusion. (CEQA, § 21080(c)(1); see Guidelines, § 15063(b)(2);
Banker's Hill, supra, 139 Cal.App.4th at 259.)

Here, petitioner alleges that the decision to apply the categorical exemption for existing facilities was
unlawful because the expanded signage has the potential "to cause significant direct, indirect, or
cumulative adverse impacts on the environment" thereby rendering CEQA applicable and giving rise to
respondents' "legal obligation to subject [the sign expansion project] to environmental review."
(Amended petition, ¶ 29.)

3. Requests for Judicial Notice.
 
The parties submitted requests for judicial notice with their moving and opposing briefing. (ROA 82,
85.) Petitioner sought judicial notice of certain provisions of the Municipal Code (SDMC), as well as a
provision from Robert's Rules of Order. These requests are granted. RPI and the City sought judicial
notice of certain SDMC provisions, as well as other regulations and provisions of law. These requests
are likewise granted.  (Evidence Code § 452.)

Petitioner in the reply papers requests judicial notice of proposed SDMC sections, a notice of public
hearing, and SDMC sections. (ROA 89.) The request is granted as to the City's own documents.
However, judicial notice is not granted as to item no. 8 [proposed SDMC sections], as the City indicates
it has not adopted the item. (RPI's and the City's evidentiary objection, page 2:9-14, filed October 24,
2013.)

RPI and the City, after the filing of the reply papers, filed a second request for judicial notice of item no.
11 [Declaration of Richard Lawrence] that was filed in 2011 in a different action. Petitioner opposes the
judicial notice request. The request for judicial notice is granted only as to the existence of the
declaration. (People v. Harbolt (1997) 61 Cal.App.4th 123, 126-127 ["Evidence Code sections 452 and
453 permit the trial court to 'take judicial notice of the existence of judicial opinions and court documents,
along with the truth of the results reached-in the documents such as orders, statements of decision, and
judgments but cannot take judicial notice of the truth of hearsay statements in decisions or court files,
including pleadings, affidavits, testimony, or statements of fact.' [Citations.]"])

4. Evidentiary Objections.
 
The RPI and the City objected to certain of petitioner's evidence. (ROA 84.) Petitioner responded to the
objections. (ROA 89.) All objections are overruled, except as indicated above. The extra-record
evidence is appropriately received to establish standing and alleged procedural violations.
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RPI's and the City's motion to strike, filed October 24, 2013, is granted. (ROA 94.) The motion to strike
challenges new arguments raised in petitioner's reply brief; parties may not make new arguments for the
first time in a reply brief. (City of Oakland v. Hassey (2008) 163 Cal.App.4th 1477, 1490-1491; Dixon v.
Board of Trustees (1989) 216 Cal.App.3d 1269, 1286, n 26.) It is noteworthy that the same rule applies
in federal court, See Zamani v. Carnes, 491 F.3d 990, 997 (9th Cir.2007) ("the district court need not
consider arguments raised for the first time in a reply brief."), and in the Courts of Appeal (See
American Drug Stores, Inc. v. Stroh (1992) 10 Cal.App.4th 1446, 1453 ["[p]oints raised for the first time
in a reply brief will ordinarily not be considered, because such consideration would deprive the
respondent of an opportunity to counter the argument"]; Neighbours v. Buzz Oates Enterprises (1990)
217 Cal.App.3d 325, 335, fn. 8 [" '[T]he rule is that points raised in the reply brief for the first time will not
be considered, unless good reason is shown for failure to present them before.' "].)

5. Discussion and Ruling.
 
SDMC Section 112.0301(c) states that "A Notice of Public Hearing shall be provided before a decision
is made on an ... appeal ... of an environmental determination." (SDMC § 112.0301(c).) The SDMC
also states that the Notice of Public Hearing is to be published "in at least one newspaper of general
daily circulation within the City ... at least 10 business days before the date of the public hearing."
(SDMC §§ 112.0301(c)(3) and 112.0303.) This means that at least 10 business days must pass after
publication of the public hearing notice before the public hearing may occur. The SDMC further states
that "A published notice is effective on the date of publication."  (SDMC § 112.0303.)

In this matter, the City published a public hearing notice in the San Diego Daily Transcript on February
26, 2013 for a March 11, 2013 public hearing on the appeal of the environmental determination for the
Project. (AR 19:119-120.) This means that with the published notice effective on the date of the
publication [February 26, 2013], the public hearing occurred on March 11, 2013, on the tenth business
day, not after the tenth business day – following publication of the notice. This was contrary to law, as
the City was not permitted to hold a public hearing on the Project until at least March 12, 2013.

The public hearing notice for the Project was untimely by one day under the SDMC, and was therefore in
violation of the SDMC. In addition, the public hearing notice for the Project was untimely under Code of
Civil Procedure section 12 because it left just nine business days, not the required ten, between the date
of the notice's publication and the date of the public hearing. (Code of Civil Procedure § 12 ["The time in
which any act provided by law is to be done is computed by excluding the first day, and including the
last, unless the last day is a holiday, and then it is also excluded."])

By failing to give proper public-hearing notice, the City abused its discretion. (E.g., Plaggmier v. City of
San Jose (1980) 101 Cal.App.3d 842, 857 [city's failure to give notice as required under CEQA
"constituted a failure to proceed in the manner required by law"]; Sounhein v. City of San Dimas (1992)
11 Cal.App.4th 1255, 1261 [voiding zone-change ordinance because city's defective notice resulted in a
"deprivation of basic zoning procedural safeguards for the community" and citizens "were not given
notice and an opportunity to be heard and to have their concerns, needs, and welfare considered by"
city]; Environmental Defense Project of Sierra County v. County of Sierra (2008) 158
Cal.App. 4th 877, 891 [noting Legislature's recognition of "importance of public
participation" when considering issue of challenged notice's adequacy; setting aside county's decision
based on inadequate notice of public hearing.])

The City properly insists on exacting compliance with deadlines when it is the beneficiary of them (e.g.
the claims filing statutes under Govt. Code section 911.2 et seq.). The public has the right to expect that
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the City will show equal respect for timing deadlines when it is the party burdened by them.

In opposition, RPI and the City contend that the ten business days passed before the public hearing on
the Project, inasmuch as the City Council meeting approving the Project occurred after 6:00 p.m. on the
close of the tenth business day [March 11, 2013] following publication. (Opposition memorandum, page
9:19-28 ["...The March 11 City Council hearing commenced at 6:00 p.m., after the close of business on
the tenth business day following publication of the notice ..."]) In support, the opposition references the
Code of Regulations, Title 2, and the Commercial Code as defining a business day as the hours
between 8:00 a.m. and 5:00 p.m., for the Secretary of State's office, the State Personnel Board, and the
Air Resources Board. (Id.) This contention is not well taken.

The court need not look at other statutes to ascertain what is a business day under the SDMC, and the
SDMC is bereft of any suggestion that the court should borrow other law. The SDMC specifically defines
a business day for purposes of the SDMC as "any day except a Saturday, Sunday, or holiday listed in
Municipal Code Section 21.0104 ..." (SDMC § 113.0103.) There is no reference, however, in the
SDMC to specify when a business day begins or ends. (Opposition memorandum, page 9:19 ["The
hours of a 'business day' are not defined in the SDMC.") Nonetheless, holding a hearing after 6:00 p.m.
on a business day does not necessarily transform the business day to March 12, 2013, as opposed to
March 11, 2013, as contended by the opposition. Moreover, if a business day begins at 8:00 a.m., as
advanced in the opposition, then a business day could not have commenced until March 12, 2013, at
8:00 a.m. Simply, the opposition offers no plausible argument why a new business day may begin on
March 11, 2013, at 5:01 p.m.

RPI and the City also contend the City "provided the notice in good faith; any error resulting from the
alleged omission of one notice day is harmless. Because the City made a good faith effort to provide the
statutory notice; because the City in fact provided timely notice; and because Petitioners cannot credibly
show prejudice, the Court should find that any resulting error is harmless." Opposition memorandum,
page 8:5-8  Not so.

RPI and the City arguably concede Govt. Code section 65010(b) is "not specifically applicable to this
case." (Opposition memorandum, page 6:19.) Schenck v. County of Sonoma (2011) 198 Cal.App.4th
949, 960, cited in the opposition, is distinguishable as the defective notice in that case was intended for
a third party, whereas here, the public hearing notice was intended for the public. (Id., page 6:14-16.)
Gilroy Citizens for Responsible Planning v. City of Gilroy (2006) 140 Cal.App.4th 911 (Gilroy), also cited
in the opposition, is distinguishable given the public hearing notice was issued pursuant to the SDMC,
not the Public Resources Code (Id., page 6:3-9; Gilroy, supra, 140 Cal.App.4th at 924 [a "good faith'
effort to provide notice only excuses a public agency from strict compliance with the noticing provisions
of "[Public Resources Code] section 21092 ..."]) Uploading the public-hearing notice to the City's web
site on February 27, 2013, one day after the public-hearing notice was published in the San Diego Daily
Transcript [opposition memorandum, page 7:17-18] does not excuse non-compliance with the
public-notice requirement. It is a simple matter for the person charged with publishing notice to properly
compute the public notice requirement and schedule it accordingly.

With regard to prejudice to the petitioner for the untimely notice under the SDMC, petitioner submits it
was not given the full opportunity provided by, and required under, the SDMC to present arguments and
submit evidence demonstrating that the Project is not subject to a CEQA exemption and that the City's
findings with respect to the Neighborhood Use Permit, pursuant to the SDMC, were not supported by
substantial evidence.  (Richard Lawrence supporting declaration.) This is sufficient prejudice.
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In opposition, RPI and the City assert that petitioner had constructive notice of the March 11, 2013
hearing and the opportunity to present comments at or prior to the hearing since petitioner's attorney
submitted a letter on behalf of another client [CREED-21] requesting to continue the hearing.
(Opposition memorandum, page 12:5-10.) The assertion is not well taken for two reasons. Initially,
petitioner's attorney was not notified of the hearing until it was too late to submit substantive arguments
in opposition to the Project on behalf of another client. (AR 21:140.) More fundamentally, there is no
evidence that petitioner employed, or considered employing, its attorney in this case on or before March
11, 2013. Thus, any knowledge that petitioner's attorney had prior to the Project's approval may not be
imputed to petitioner. In the absence of binding appellate authority, the court believes it is potentially
dangerous for the court to impute notice in the circumstances present here.

Accordingly, the court finds that the City's published public hearing notice issued on February 26, 2013
for its March 11, 2013 public hearing on the environmental determination of the Project violated the
SDMC since it was untimely under the SDMC. This renders the environmental approval of the Project
null and void. That approval is therefore set aside, without prejudice to any approval that may be
granted after proper notice. Petitioner is not required to exhaust administrative remedies in a setting in
which it did not have proper notice. Petitioner is entitled to judgment on the third cause of action of the
amended petition, consistent with this ruling. Petitioner shall prepare the writ and judgment. Given the
court's resolution of the case on these narrow grounds, the court finds it unnecessary -- and very
possibly unwise -- to address the other contentions of the parties. Compare Natter v. Palm Desert Rent
Review Comm'n., 190 Cal. App. 3d 994, 1001 (1987); Young v. Three for One Oil Royalties, 1 Cal. 2d
639, 647-648 (1934).

 Judge Timothy  Taylor 
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